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(i) 
STATEMENT OF QUESTION PRESENTED 


Where plaintiffs contend that defendant Secretary of 
the Interior is attempting to convey their land to third 
parties in excess of his statutory authority and is 


depriving them of their property without due process of 


law, in violation of the Constitution of the United States, 


does the District Court have jurisdiction to consider the 
merits of the suit? 





JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


CONSTITUTICNAL AND STATUTORY PROVISIONS INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


1, The District Court erred in holding that, ina 
suit to enjoin a Government officer from using 
and conveying real property which the plaintiffs 
claim to own, the mere assertion that the 
property is owned by the Government deprives 
the courts of their jurisdiction 


The District Court erred in failing to consider 
the merits of this suit before deciding the 
jurisdictional issue ‘ ’ 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The appellants filed a complaint in the District Court under the 
provisions of 11 D.C. Code Sec. 306, seeking to enjoin appellee from 
delivering a deed to appellant Tribe's land to third parties and 
requesting that certain other land, similarly situated, be declared and 
adjudged to be appellant Tribe's land. (J.A. 1) After issue was 


joined, appellants and appellee filed cross motions for summary 


judgment. (J.A. 11, 14) The District Court, after hearing full oral 
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argument on the issue of its jurisdiction, but without hearing such 
argument on the merits, denied appellants' motion and granted appellee's 
motion on the sole ground that it lacked jurisdiction. (J. A. 15) From 
the District Court's final order appellants now appeal to this Court under 
the provisions of 28 U.S.C. Sec. 1291. 


STATEMENT OF THE CASE 


The facts of this case are not in dispute. Appellant Tribe 
claims ownership of approximately 1,700 acres of land, here in suit, 
which claim appellee denies. Appellee leases out portions of said 
land without paying the proceeds to the Tribe and intends to convey 19 
acres of it to Lapwai (Idaho) School District 341. The statute under 

' which the conveyance is to be made is the Act of June 4, 1953, 67 Stat. 
41, 25 U.S.C. Sec. 293a, which provides specifically that Indian land 
may be conveyed only with the beneficial owner's consent. The Tribe 

- has not granted its consent. (J.A. 8) 


Appellant Tribe claims ownership of the land, which includes, 
inter alia, the Tribal cemeteries, since time immemorial. It asserts 
that its aboriginal rights were confirmed by the Treaty of 1855, 12 Stat. 
957 and the Treaty of 1863, 14 Stat. 647. Appellee concedes the 
Tribe's ownership of the land prior to 1894, but insists that in that year 
its right, title and interest were conveyed to the United States under 
the Agreement of 1893, 29 Stat. 326. Appellants contend that the 
lands in suit were not covered under the aforesaid Agreement. (J.A. 8, 
10) 


Appellants and appellee filed cross motions for summary 
judgment in the District Court. The Court refused to consider the 


merits of this controversy ; and decided the case on a preliminary 


jurisdictional issue. Upon appellee's assertion of Government ownership, 


> Appellants’ counsel was stopped by the Court when he attempted to discuss the merits during oral 
argument. 
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without requiring proof, the Court denied appellants’ and granted 
appellee's motion. It held that the Government officer's mere 
assertion of Government ownership of the disputed property makes this 
a suit against the United States, which has not consented to be sued. 
(J.A. 15) From that ruling appellants now appeal to this Court. 


The merits of the controversy, whether the disputed land is 
Tribal land or Government-owned, are not in issue on this appeal. 
In the light of the nature of the decision below, which is based entirely 
on the pleadings,it must be presumed, for purposes of this appeal, that 
the allegations of the complaint can be proved. _Ickes v. Fox, 300 U.S. 
82, 96 (1937). 


CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 
Constitution of the United States: 
Fifth Amendment: "No person shall. .. . be deprived of 


life, liberty, or property, without due 
process of law, ...." 


Act of June 4, 1953, 67 Stat. 41, 25 U.S.C. Sec. 293a: 


"The Secretary of the Interior, or his 
authorized representative, is authorized to convey 
to State or local governmental agencies or to local 
school authorities all the right, title, and interest 
of the United States in any land and improvements 
thereon and personal property used in connection 
therewith heretofore or hereafter used for Federal 
Indian school purposes and no longer needed for 
such purposes: Provided, That the consent of 
the beneficial owner shall be obtained before the 
conveyance of title to land held by the United States 
in trust for an individual Indian or Indian Tribe:. 
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STATEMENT OF POINTS 


1. The District Court erred in holding that, in a suit to enjoina 


Government officer from using and conveying real property which the 
plaintiffs claim to own, the mere assertion that the property is owned 
by the Government deprives the courts of their jurisdiction. 


2. The District Court erred in failing to consider the merits of 
this suit before deciding the jurisdictional issue. 


SUMMARY OF ARGUMENT 


Since Marbury v. Madison, 1 Cranch (U.S. ) 137 (1803), it has 
been a basic rule of our system of government that Government officers 
are "amenable to the laws" and that the courts may compel them to 
perform ministerial acts which Congress has ordered them to perform. 
As acorollary, it has been held that where Government officers exceed 
their statutory or Constitutional authority, the courts may stop them. 
Thus where a plaintiff contends that a Government officer is appropri- 
ating his property, the latter's unsupported assertion that the property 
belongs, in fact, to the Government does not deprive the courts of 
their jurisdiction. United States v. Lee, 106 U.S. 196 (1882); 
Philadelphia Co. v. Stimson, 223 U.S. 605 (1912); Ickes v. Fox, 300 
U.S. 92 (1937); Land v. Dollar, 330 U.S. 731 (1947). 


In the instant case appellants assert that the disputed land is 
Tribal land of the Nez Perce Tribe of Indians. Appellee contends that 
the land belongs to the Government. The District Court held that 
appellee's mere assertion of Government ownership of the land by 
appellee deprived the Court of jurisdiction and that it need, therefore, 
not reach the merits of the controversy. This ruling was in direct 
conflict with the aforementioned decisions of the Supreme Court and 


was error. 





ARGUMENT 


1. The District Court erred in holding that, in a suit 


to enjoin a Government officer from using and 
conveying real property which the plaintiffs claim 
to own, the mere assertion that the property is 


owned by the Government deprives the courts of 
their jurisdiction. #8 # © 
The principle at issue here is one so firmly established in our 
legal tradition that it is indeed surprising that it has been drawn into 
question at this late date. It is that a Federal official who acts in 
excess of his statutory or Constitutional authority is amenable to the 


laws for his conduct and may be enjoined by the courts. 


As this Court is well aware, it is often the humblest citizen who, 
in asserting his legal rights, helps establish and maintain the basic 
rules which govern legal conduct in our society. The rule which 


serves to protect the Youngstown Sheet and Tube Company and similar 


industrial giants is here asserted by a small, economically-depressed 
tribe of Indians in its efforts to hold on to a remnant of the land area 


which it once controlled. 


The complaint in this case alleged that defendant Seaton is 
attempting to convey 19 acres of appellant Tribe's land to third parties 
and is limiting the Tribe's use of another 1, 680 acres of Tribal land, 
and that he lacks authority to take such action. The defendant alleged, 
inter alia, that the disputed land area is, in fact, owned by the 
Government and that the Tribe has no interest in it. On this mere 
assertion of Government ownership, without requiring any proof, the 
District Court granted summary judgment for the defendant on the 
ground that it lacked jurisdiction. 


Thus the decision below stands for the proposition that any 
Government officer may seize private property, dispose of it as he 
pleases, and that the courts must stand idly by as long as the officer 
asserts, without proof, that the property is owned by the Government. 


2 See Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952). 
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It is evident that if such is the law, our system of co-equal 


branches of government will have come to anend. The Executive 

Branch would be permitted to run rampant, in disregard of any 

limitations laid upon it by the Congress and immune from restraint by 

the Judiciary: ‘ 


But this has never been the law, and, it is hoped, will never be 
the law. One hundred and fifty-five years ago Chief Justice Marshall 
declared in Marbury v. Madison, 1 Cranch (U.S.) 137 (1803): ; 


"The very essence of civil liberty certainly 
consists in the right of every individual to claim the 
protection of the laws, whenever he receives an injury. 
One of the first duties of government is to afford that 
protection. In Great Britain the king himself is sued 
in the respectful form of a petition, and he never fails 
to comply with the judgment of the court. *** 


"The government of the United States has been 
emphatically termed a government of the laws, and not . 
of men. It will certainly cease to deserve this high 
appeliation, if the laws furnish no remedy for the 
violation of a vested legal right." At 163. 


Holding Federal officers accountable in the courts, the Chief Justice 


said: » 


"But when the legislature proceeds to impose 
on that officer other duties; when he is directed 
peremptorily to perform certain acts; when the rights 
of individuals are dependent on the performance of 
those acts; he is so far the officer of the law; is 
amenable to the laws for his conduct; and cannot at 
his discretion sport away the vested rights of others." 
At 170. 


One of the leading cases in this field of law, most closely 
analagous to the one here before the Court, is United States v. Lee, 


3 


The statute under which defendant is attempting to convey the land specifically provides that 
Indian land may be conveyed only with the consent of the beneficial owner. Act of June 4, 1953, 
67 Stat. 41, 25 U.S.C. Sec. 293a. Under the decision of the District Court this requirement of 
Tribal consent would be a mere pious admonition by Congress, unenforceable in the courts. 
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106 U.S. 196 (1882). That action was commenced by the son of 
General Robert E. Lee to eject certain officers of the United States, 
named as defendants, from his family's Arlington estate, of which he 
claimed ownership. __In the trial court the Attorney General defended 
by making "the suggestion. . . . that [the Arlington estate] was the 
property of the United States, and that the court, without inquiring into 


the truth of this suggestion, should proceed no further;. . . ne The 


trial court rejected this defense and proceeded to a consideration of the 
merits of the case. On the merits defendants alleged that the United 
States had acquired the property under a tax sale and exhibited a tax 
sale certificate as proof of the fact that title to the land was in the 
United States. The trial court ultimately found the alleged tax sale to 
have been defective and held for the plaintiff. 


On appeal, the Supreme Court first reviewed the decision on the 
merits and, finding no error, passed on to a careful examination of the 
jurisdictional issue. It stated the legal principle under consideration 
in the following words: 


"The defense stands here solely upon the absolute 
immunity from judicial inquiry of everyone who asserts 
authority from the executive branch of the Government, 
however clear it may be made that the executive 
possessed no such power."" At 220. 


After reviewing the decided cases, the Court rejected this 
proposition: 


"This examination of the cases in this court 
establishes clearly this result: that the proposition 
that when an individual is sued in regard to property 
which he holds as officer or agent of the United States, 
his possession cannot be disturbed when that fact is 
brought to the attention of the court, has been 
overruled and denied in every case where it has 
been necessary to decide it. . . .'"' At 216. 


See 106 U.S, 210. 
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If it had to decide the issue as a case of first impression, the 


Court emphasized, it would have reached the same conclusion: 


"Looking at the question upon principle, and apart 
from the authority of adjudged cases, we think it still 
clearer that this branch of the defense cannot be 
maintained. It seems to be opposed to all the 
principles upon which the rights of the citizen, when 
brought in collision with the acts of the Government, 
must be determined. In such cases there is no safety 
for the citizen, except in the protection of the judicial 
tribunals, for rights which have been invaded by the 
officers of the Government, professing to act in its 
name." At 218. 


In ringing terms, the Court then pronounced its broad conclusion: 


"No man in this country is so high that he is 
above the law. No officer of the law may set that 
law at defiance, with impunity. All the officers of 
the Government, from the highest to the lowest, are 
creatures of the law and are bound to obey it. 

"It is the only supreme power in our system of 
government, and every man who, by accepting office, 
participates in its functions, is only the more strongly 
bound to submit to that supremacy, and to observe the 
limitations which it imposes upon the exercise of the 
authority which it gives. 

"Courts of justice are established not only to 
decide upon the controverted rights of the citizens as 
against each other, but also upon rights in controversy 
between them and the Government, and the docket of 
this court is crowded with controversies of the latter 
class. 

"Shall it be said, in the face of all this, and of the 
acknowledged right of the judiciary to decide in proper 
cases, Statutes which have been passed by both branches 
of Congress and approved by the President, to be 
unconstitutional, that the courts cannot give remedy 
when the citizen has been deprived of his property by 
force, his estate seized and converted to the use of the 
Government without any lawful authority, without any 
process of law and without any compensation, because 
the President has ordered it and his officers are in 
possession ? 

"If such be the law of this country, it sanctions a 
tyranny which has no existence in the monarchies of 





« 
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Europe, nor in any other government which has a 
just claim to well regulated liberty and the 
protection of personal rights. 

"It cannot be . . ."* At 220. 


The language of the Supreme Court in United States v. Lee is so 
clear and the decision below in this case contrasts with it so sharply, 
that it would be appropriate to quote the ruling of the District Court 
verbatim at this point: 

"[ This] is in effect an action to enjoin the United 

States from conveying property which it claims 

to own, in which the plaintiffs claim certain rights, 

the existence of which the United States denies . 

"Under the circumstances the Court will grant 

the defendant's motion for summary judgment on 

the ground that the suit is in effect a suit against 

the United States, and the United States has not 

consented to be sued." (J. A. 15) 

It is evident that United States v. Lee and the decision below 
state diametrically opposed propositions of law. The cases cannot 
be reconciled. 


That United States v. Lee is still the law, and has been reaffirmed 


repeatedly, was pointed out by the Supreme Court most recently in Land 
v. Dollar, 330 U.S. 731 (1947), where the Court declared: 


"Where the right to possession or enjoyment of 

property under general law is in issue, and the 

defendants claim as officers or agents of the 

sovereign, the rule of United States v. Lee . 

has been repeatedly approved."" At 737. 

Only a few leading examples need be cited to demonstrate the 
correctness of the foregoing statement. One of them is Philadelphia 
Co. v. Stimson, 223 U.S. 605 (1912), involving an action to enjoin the 
Secretary of War from encroaching upon plaintiff's property, allegedly 
in excess of his Statutory authority. Rejecting the contention that the 
courts did not have jurisdiction, the then Mr. Justice Hughes declared, 
speaking for the Court: 
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"If the conduct of the defendant constitutes an 
unwarrantable interference with property of the 
complainant, its resort to equity for protection is 
not to be defeated upon the ground that the suit is 
one against the United States. |The exemption of 
the United States from suit does not protect its 
officers from personal liability to persons whose 
rights of property they have wrongfully invaded 

"The complainant did not ask the court to 
interfere with the official discretion of the Secretary 
of War, but challenged his authority to do the things 
of which complaint was made. The suit rests upon 
the charge of abuse of power, and its merits must 
be determined accordingly; it is not a suit against 
the United States." At 619. 


In Ickes v. Fox, 300 U.S. 82 (1937), the Supreme Court had 
before it three suits to enjoin the Secretary of the Interior from inter- 
fering with water rights, claimed by the plaintiffs. |The contention of 
the defense was that the water rights belonged to the United States. The 
sole issue before the Court was whether the United States was an 
indispensable party defendant. Speaking for a unanimous court, 

- Justice Sutherland declared: 


"The motion to dismiss concedes [ the plaintiffs] allegations; 

but even if they were denied, we should still be obliged 
to indulge the presumption, in favor of the jurisdiction 
of the trial court, that respondents might be able to 
prove them... . 

"The suits do not seek specific performance of 
any contract. They are brought to enjoin the 
Secretary of the Interior from enforcing an order, the 
wrongful effect of which will be to deprive respondents 
of vested property rights not only acquired under 
Congressional acts, state laws and government 
contracts, but settled and determined by his predecessors 
in office. That such suits may be maintained without 
the presence of the United States has been established 
by many decisions of this court. . .." At 96. 


In Land v. Dollar, supra, the Court considered a suit to compel 
the United States Maritime Commission to return to the plaintiffs 


certain stock certificates, claimed to be owned by the plaintiffs, 
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although record title was in the Commission. Sustaining the holding 
of this Court that the District Court had jurisdiction, the Supreme Court 
declared: 


"{ W] here [ public officials] unlawfully seize or hold a 
citizen's realty or chattels, recoverable by appropriate 
action at law or in equity, he is not relegated to the 
Court of Claims to recover a money judgment. The 
dominant interest of the sovereign is then on the side 
of the victim who may bring his possessory action to 
reclaim that which is wrongfully withheld." At 738. 


In Larson v. Domestic and Foreign Commerce Corp. , 337 U.S. 
68g (1949), though holding that the courts do not have jurisdiction to 
entertain Suits against Government officers for mere torts, the 
Supreme Court nevertheless reaffirmed the principle that they may be 
sued for their acts in excess of their statutory or Constitutional 
authority: 


"There may be, of course, suits for specific relief 
against officers of the sovereign which are not suits 
against the sovereign. *** 

"{ W]here the officer's powers are limited by 
statute, his actions beyond those limitations are 
considered individual and not sovereign actions. 

The officer is not doing the business which the 
sovereign has empowered him to do or he is doing 
it in a way which the sovereign has forbidden. His 
actions are_ultra vires his authority and therefore 
may be made the object of specific relief . 

"A second type of case is that in which the statute 
or order conferring power upon the officer to take action 
in the sovereign's name is claimed to be unconstitutional..." 
At 689. 





The question before the Court was whether Larson, the War 
Assets Administrator, could assert the defense of sovereign immunity 
in an action against him which alleged a common-law tort. A majority 
of the Court held that he could, distinguishing, however, situations in 
which the officer would exceed the bounds of a statute or of the 


Constitution: 
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.[T] he action of an officer of the sovereign 
(be it holding, taking or otherwise legally affecting 
the plaintiff's property) can be regarded as so 
‘illegal’ as to permit a suit for specific relief against 
the officer as an individual only if it is not within the 
officer's statutory powers, or, if within those powers, 
only if the powers, or their exercise in the particular 
case, are constitutionally void." At 701. 


In Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952) 
the Supreme Court enjoined the seizure of the steel industry by the 


Secretary of Commerce as unconstitutional without even discussing the 


jurisdictional issue. 


The principle of the foregoing Supreme Court decisions has 

_ recently been re-affirmed, or, perhaps, even expanded in two decisions 
of this Court. In those cases this Court went beyond the fact situation 
posed by this case to uphold the jurisdiction of the District Court. In 
West Coast Exploration Co. v. McKay, 93 App. D.C. 307, 213 F. 2d 
582 (1954), cert den. 347 U.S. 989, the courts were held to have 
jurisdiction in a suit against a Government official to compel the 
conveyance of land even where, by plaintiff's own admission, the land 


was owned by the Government. 


The West Coast Exploration case was, as is the case at bar, an 
action to enjoin the Secretary of the Interior. Plaintiff was there 
seeking a mandatory injunction against the Secretary, requiring him 
to approve the selection of certain public land in California and to issue 
a patent to it. It alleged that it was entitled to the patent under an 
1855 statute and that the Secretary, who had refused to issue it, was 
acting in violation of the law. The District Court dismissed on the 
ground that the statute in question did not entitle plaintiff to a patent, 
and plaintiff appealed. 


The jurisdictional issue was first raised in this Court, and it was 
because of the great importance of that issue rather than the merits of 


the case that the Court ordered a rehearing in banc. Rejecting the 

5 Yhe theory of the Court below suggests that the result in Youngstown Sheet and Tube Co. v. Sawyer 
could have been avoided if Secretary Sawyer had asserted that the assets of Youngstown Sheet and Tube 
Company and of all other steel companies were Government property. The courts would have lacked 
the power to inquire whether the assertion of Government ownership was correct, 
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Government's contention that the District Court lacked jurisdiction, 
Chief Judge Stephens gave expression to the same thought which Chief 
Justice Marshall had enunciated more than one hundred and fifty years 


earlier in Marbury v. Madison: 


"[ A] denial of recourse to the courts would be abhorrent 
to the justice according to law contemplated by the 
Constitution. |The due process clause of the Fifth 
Amendment endows the United States courts with power, 
even though there is no statutory provision for direct 
review of the action of a public officer, to protect 
against arbitrary action by such an officer." At 213 
F. 2d 596. 


The rule of the West Coast Exploration case was reaffirmed in 
Clackamas County, Ore. v. McKay, 94 App. D.C. 108, 219 F. 2d 479 
(1954), where this Court held that mandamus would lie against the 


Secretary of the Interior to compel him to comply with a Congressional 
mandate to pay certain moneys to the plaintiffs. 


From the foregoing, it is evident that the District Court had 
jurisdiction over this case, notwithstanding the fact that defendant is a 
Federal officer. As was said in Sawyer v. Dollar, 89 App. D.C. 38, 
190 F. 2d 623 (1951): 


"[ The] doctrine [of sovereign immunity] hada 
philosophical basis ina monarchic government. But it 
is a mere rule of convenience in a jurisprudence revolving 
about a democratic constitutional form of government. It 
has a valuable place of public importance in that 
jurisprudence. But it should not be permitted to thwart 
fundamental principles of greater importance." At 190 
F. 2d 645. 


2. The District Court erred in failing to consider the 
merits of this suit before deciding the jurisdictional 


issue. 


In the West Coast Exploration case, supra, this Court clearly 
outlined the judicial approach to cases such as this one. In making a 


© Vacated 4s moot 349 17.8. 908, 


7 Vacared a5 moot 344 U.S. 306. 
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preliminary determination of jurisdiction the court must examine 
whether the complaint alleges an ultra vires action by the defendant 


Government officer. If it does, the court proceeds to the merits: a 


"The courts . . . .[ accept] at their face value, 
for jurisdictional purpose, the assertions of the 
complainant of want of power in the officer -- unless 
such assertions are ‘so unsubstantial and frivolous 
as to afford no basis for jurisdiction . . . .' and 
by giving the assertions thus accepted their natural 
jurisdictional consequences in respect of who are ‘ 
necessary parties.**** Accepting the assertion 
for the preliminary jurisdictional purpose only, as 
true, the action is not one against the United States 
but one to compel the Secretary of the Interior, 
himself, to perform a clear legal duty. Therefore, 
the Secretary, not the United States, is the necessary 
party defendant. ... Therefore the District 
Court had before it the necessary parties and in that od 
aspect of the jurisdictional question was empowered 
to proceed andtonsiderthe case." At 213 F. 2d 
593-594. 


In the instant case, plaintiffs complain of ''defendant's announced 
intention to deed a portion of the Tribe's land to third parties without 
the consent of the Tribe and without compensation to the Tribe, in 


excess of his authority and in violation of the laws of the United States." 


(J.A. 1) A "want of power in the officer" has thus been alleged, © 
which would have allowed the District Court to take initial jurisdic - 


tion and consider the merits. If it had then found that the Nez : 
Perce Tribe was indeed the beneficial owner of the land, it would 
necessarily have followed that the defendant did act in excess of his 

authority, that the Government was not a party in interest, and that the 


Court had thus properly taken jurisdiction. The District Court's 


failure to consider the merits was clearly error. 
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CONCLUSION 


The choice before this Court is to follow the decisions of the 
Supreme Court of the United States in United States v. Lee, 


Philadelphia Co. v. Stimson, Ickes v. Fox and Land v. Dollar, and 


to reverse, or to affirm and thereby set up a new legal proposition 
which would weaken one of the greatest bulwarks provided by our 
system of government against arbitrary action by the Executive Branch. 
That choice must be clear. To reaffirm the proposition that ours is a 
"sovernment of the laws, and not of men," the judgment below must be 


reversed with directions to consider the merits of the controversy. 


Respectfully submitted 


RICHARD SCHIFTER 


Strasser, Spiegelberg, Fried 
& Frank 

1700 K Street, N. W. 

Washington 6, D. C. 


Attorney for the Appellants 


Of Counsel: 


Arthur Lazarus, Jr. 
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JOINT APPENDIX 


[Filed December 16, 1955] 


UNITED STATES, EX REL. 
THE NEZ PERCE TRIBE OF INDIANS 
AND WILLIAM N. STEVENS 
Lapwai, Idaho 

Plaintiffs Civil Action 5492-55 
Vv. 


DOUGLAS McKAY 
Secretary of the Interior 


Defendant 


COMPLAINT FOR DECLARATORY JUDGMENT AND 
FOR INJUNCTIVE RELIEF 


1. Plaintiff Nez Perce Tribe is a tribe of American Indians, 
organized under a Constitution approved by the Bureau of Indian Affairs 
on April 2, 1948, and ratified by the Tribe on April 30, 1948, witha 
duly organized Tribal Executive Committee authorized to represent 
and speak for the Tribe. 

2. Plaintiff William N. Stevens is a member of the Nez Perce 
Tribe of Indians and Chairman of the Nez Perce Tribal Executive Com- 
mittee. He is a citizen of the United States and of the State of Idaho and 
a resident of Idaho, and is joining this suit in behalf of himself and all 
members of the Nez Perce Tribe of Indians, similarly situated. 

3. The defendant is the Secretary of the Interior of the United 
States, and as such is charged by law with the management of all Indian 
affairs and all matters arising out of Indian relations. 

4. The matter in controversy, exclusive of interest and costs, 
exceeds $3, 000. 

5. The jurisdiction of this Court is invoked under Title 11, Sec- 
tion 306 of the District of Columbia Code, and upon the ground that the 
matter in controversy arises under the laws of the United States. 


6. This case is concerned with defendant's announced intention 


to deed portion of the Tribe's land to third parties without the consent of 
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the Tribe and without compensation to the Tribe, in excess of his 
authority and in violation of the laws of the United States. This case is 

further concerned with the illegal action of the defendant in failing 
to recognize the property rights of plaintiffs in the lands described in 
paragraph 7 of this complaint, as exhibited by defendant's action in 
leasing out portions of said land and failing to pay the proceeds over to 
the Tribe. 

7. The plaintiff Tribe is now, and at all times herein material 
was the owner of the land which is the subject matter of this suit, con- 
sisting of about 1700 acres, located in the State of Idaho and lying within 
the exterior boundary of the Nez Perce Reservation as established by 
the Treaty of 1855, 12 Stat.957. The legal description of the land is set 
out in Appendix A of this complaint. 

8. Following the General Allotment Act, 24 Stat.388, schedules 
of allotment were prepared setting forth the lands on the Nez Perce 
Reservation allotted to individual members of the Tribe and those allot- 
ted for cemetery, school and agency purposes. Approval of these sched- 
ules was recommended by the Commissioner of Indian Affairs on 
December 19, 1893 and the schedules were approved by the Secretary of 
the Interior on March 19,1895. The lands allotted for cemetery, school 
and agency purposes are the lands described in paragraph 7 of this com- 
plaint and set out in particular in Appendix A. 

9. A substantial portion of the land in suit is now and for many 
years last past has been surplus to cemetery, school and agency pur- 
poses. The defendant and his predecessors in office have leased out such 
portion for agricultural purposes and have failed to credit the rentals to 
the Tribe. 

10. In the Spring of 1954 the plaintiffs obtained knowledge of the 
defendant's intention to convey 19 acres of the land in suit to the Lapwai 
(Idaho) School District 341 without the Tribe's consent. Thereafter the 
plaintiffs invoked the administrative procedure of the Department of the 
Interior by objecting to the proposed action by letter of June 16, 1954 to 


W. Barton Greenwood, Assistant Commissioner of Indian Affairs 
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on the ground that the Tribe was the owner of the land. 
By letter of June 1, 1955 the Solicitor of the Department of the 
° Interior rejected the Tribe's objections and held that the United States 
was the holder of the whole and complete title. 

By letter of June 8, 1955 the Tribe requested reconsideration of 
the decision. The Office of the Solicitor rejected the request by letter 
dated December 9, 1955, postmarked December 14, 1955 at 8:00 p.m., 
and received by counsel for the plaintiffs on December 15, 1955. On the 
same day, December 15, 1955, counsel was advised by the Assistant 
Commissioner of Indian Affairs, W. Barton Greenwood, that the deed to 
the school district had been mailed by the Department of the Interior to 
the Area Director, Bureau of Indian Affairs, at Portland, Oregon, for 
delivery to the school district. 

The plaintiffs have exhausted their administrative remedies. 

12. The action of the Secretary of the Interior in holding that the 
land in suit is the property of the United States, in treating the land in 
suit as the property of the United States, and in issuing a deed for 19 
acres of such land to the school district is beyond the authority con- 
ferred upon him by law and is illegal. 

WHEREFORE, plaintiffs pray: 

1. That the defendant be restrained and enjoined pendente lite 
from conveying the aforementioned 19 acres of land without the consent 
of the plaintiff Tribe. 

2. That it be declared and adjudged that all the land described in 
paragraph 7 of this complaint is the property of the Nez Perce Tribe and 
is held by the United States in trust for the Nez Perce Tribe. 

3. That defendant be directed to give possession to the plaintiff 
Tribe of all lands set aside for school, cemetery and agency purposes 

4 which are surplus to Such school, cemetery and agency purposes. 

4. For such other and further relief as to the Court may seem 

proper. 


/s/ Richard Schifter 
Strasser, Spiegelberg, Fried & 
Frank, 1700 K Street, N. W. 
Washington 6, D. C. 

Attorney for the Plaintiffs 





DISTRICT OF COLUMBIA: SS 


Richard Schifter, being first duly sworn, deposes and says that 


_he is the attorney for the plaintiffs herein, that the plaintiffs are resi- od 


+) 


dents of the Nez Perce Indian Reservation in Idaho, and are absent from * 
the District of Columbia, that affiant read the foregoing complaint by 
him subscribed and that he knows the contents thereof and that the mat- 


_ ters and things therein stated he verily believes to be true. 


/s/ Richard Schifter 7 
[JURAT ] ‘ 
[Filed June 21, 1956] ™ 
ANSWER 
The defendant for his Answer to the petition of the plaintiffs ‘ 
herein alleges and states: - 


First Defense 

1. The Court is without jurisdiction of the subject matter of the 
action involved. 

2. The United States is an indispensable party defendant which 
has not consented to be sued and which cannot be sued without its consent. 

3. The plaintiff, the Nez Perce Tribe, is not the owner of, nor 
does it have any beneficial interest in or to the lands referred to in 
paragraph 7 of the Complaint and more particularly described in i 
Appendix A attached to the Complaint. 

4. That the United States is the owner of the full fee title to said 
lands and is authorized to control or dispose of said lands in any manner 
authorized by law without the consent of the Nez Perce Tribe. 

Second Defense 

>. Defendant admits the factual allegations of paragraphs 1 to 
and including paragraph 5 of the Complaint, but denies all legal con- 
clusions therein contained. 

6. For answer to paragraph 6 of the Complaint defendant admits 


that it is his intention to deliver to the Lapwai School District a quit- 


claim deed to a tract of land described as follows, to-wit: 





+) 
[Legal description of land lease deleted] 


Defendant denies all other allegations of this paragraph and specifically 
denies that the lands so described belong to or are a portion of the tribe's 
land, or that the execution of such deed is in excess of the authority of 
the defendant and in violation of the laws of the United States, or 
that his action, or any other action taken by him or his predecessors in 
office, concerning the lands referred to in paragraph 7 of the petition, 
and more specifically described in the schedule, Appendix A, attached 
to the Complaint, is or was illegal. 

7. Defendant denies the allegations of paragraph 7 of the Complaint. 

8. Answering paragraph 8, defendant admits that allotments of 
land were made to individual members of the Nez Perce Tribe under the 
General Allotment Act of July 7, 1887, 24 Stat. 388. and that the schedules 
of individual allotments were approved by the Secretary of the Interior 
as alleged. Defendant denies that any land was "allotted for cemetery, 
school and agency purposes" as alleged, but admits that certain lands 
were "set apart" for cemetery, School and agency purposes, all of 
which as more specifically set forth in the third defense herein. 

9. Defendant denies the allegations of paragraph 9 and further 
alleges that they are immaterial even if true and further denies that 
this Court would have any jurisdiction of the subject-matter even if the 
allegations were true, which is denied. 

10. Defendant admits the factual allegations of paragraph 10 but 
denies the legal conclusions therein set forth. 

11. There is no numbered paragraph 11. Defendant denies the 
allegations and conclusions set forth in paragraph 12 of the Complaint. 

Third Defense 

12. Defendant alleges that the Nez Perce Tribe, plaintiff herein, 
is one of the historic tribes of Indians of the United States and in the 
early days lived in the area of what is now northwestern Idaho, north- 
eastern Oregon and southeastern Washington. 

13. By a treaty entered into between the United States and the 
Nez Perce Indians on June 11, 1855, ratified by the Senate on March 8, 
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1859 and proclaimed by the President on April 29, 1859 (12 Stat. 957), 
the Nez Perce Indians ceded to the United States a large area of land w 
and reserved a portion "for the use and occupation of the said tribe, and 
as a general reservation for other friendly tribes and bands of Indians 
in Washington Territory” with certain limitations not important in this 
case. The land reserved included the area here in question. 
14. On June 9, 1863, 14 Stat.647, another treaty was entered into 
'whereby the lands previously reserved were ceded except a portion 
which was reserved as the diminished home for these Indians. Again the be 
reserved area included the lands in question. 
15. On May 1, 1893 an agreement was entered into by the United 
States and the Nez Perce Indians, 28 Stat.326, Article 1 of which pro- 
_ vided in part as follows: 

The said Nez Perce Indians hereby cede, sell, relinquish, 
and convey to the United States all their claim, right, title and 
interest in and to all the unalloted lands within the limits of said 
reservation, Saving and excepting the following described tracts 
of land, which are hereby retained by the said Indians, viz: 
[Here follows a description of 32,020 acres, known as timber 
reserves, none of which are involved in this litigation] (under- 
scoring supplied) 

16. Pursuant to the terms of said agreement the President direc- » 
ted allotments to be made to the individual Nez Perce Indians entitled 
thereto under the terms of the General Allotment Act of July 7, 1887, 
24 Stat. 388, and on May 4, 1889 the Acting Commissioner of Indian 
Affairs directed Miss Alice C. Fletcher to make said allotments, and 
to submit schedules of the lands allotted. 
9 17. In addition the Alloting Agent was instructed as follows: 

A supplemental schedule will be prepared and submitted by 
you for the action of the Secretary of the Interior, under the pro- 
visions of section 5, showing the lands, not exceeding 160 acres 


in any one tract, occupied upon the reservation at the date of the 


passage of the Act [February 8, 1887] by any religious society or 
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organization for religious or educational work among the 
Indians. 
You will also note upon this schedule all tracts occupied 
for Agency and school purposes. 
18. Pursuant to the instructions set out in paragraph 17 hereof, 


the Alloting Agent on January 23, 1893 submitted the schedules of indi- 


vidual allotments, and a schedule "of lands set apart for Agency, School, 
Mission and Graveyard purposes." 

19. The schedule of land set apart for Agency and School purposes, 
included the land proposed to be conveyed to the Lapwai School District, 
and this schedule, together with the schedule of land set apart for grave- 
yards was approved by the then Secretary of the Interior on March 19, 
1895, and the Commissioner of the General Land Office was directed to 
"cause the same to be noted on the books of his office." 

20. Defendant alleges that all of the lands not allotted to individual 
members of the tribe and not specifically reserved under Articles 1 and 
2 of the Agreement of May 1, 1893, were sold to the United States for a 
consideration of $1, 668,622 which amount was duly paid by the United 
States to the Nez Perce Tribe. 

10 21. Defendant further alleges that the lands referred to in para- 
graph 7 of the Complaint, and more particularly described in the Appen- 
dix A attached thereto, were a part of the lands sold to the United 
States under Article 1 of the Agreement of May 1, 1893, and thereby 
said lands became and now are public lands of the United States and sub- 
ject to disposition by the United States without the consent of the Nez 
Perce Tribe, and without any obligation to the Nez Perce Tribe. 

22. Defendant further alleges that the setting apart of the lands 
for school, agency and cemetery purposes was an administrative action 
by the Secretary of the Interior on behalf of the United States to reserve 
said lands from entry under the public land laws of the United States for 
the purpose of administering the affairs of the Nez Perce Indians and did 
not constitute a recognition by the United States of any right, title or 


interest in the Nez Perce Tribe in and to the lands or reinvest the Nez 
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Perce Tribe with any rights therein. 
Wherefore, defendant having fully answered the Complaint prays 





that the same be dismissed. e, 
/s/ Perry W. Morton - 
Assistant Attorney General P 
Lands Division 
/s/_Ralph A. Barney _ i 
Attorney 


Room 2618, Dept. of Justice 
Washington 25, D.C. 
Attorneys for Defendant 


[Certificate Of Mailing] » 
16 [Filed May 29, 1957] 
PLAINTIFFS' PRE-TRIAL STATEMENT > 


Statement of Facts 

Plaintiffs filed a complaint seeking injunctive relief and a de- 
claratory judgment against the defendant Secretary of the Interior, who 
was alleged to be acting in excess of his authority and in violation of the 
laws of the United States. 

The subject matter of this suit consists of about 1700 acres of land 
in the State of Idaho and lying within the boundaries of the Nez Perce 
Reservation as established by the Treaty of 1855, 12 Stat.957. The 
plaintiff Tribe claims that it is and at all relevant times has been the » 
owner of this land, while the defendant claims that the Tribe sold this 
land to the United States in 1893. The plaintiffs seek (1) to restrain the 
defendant from conveying 19 acres of this land to the Lapwai (Idaho) 
School District 341 without the Tribe's consent, (2) to have it declared 
and adjudged that all of the land in question belongs to the Tribe and is 
held in trust by the United States for the Tribe, and (3) to cause the defen- 
dant to be directed to give possession to the Tribe all lands set aside for 


school, cemetery and agency purposes which are surplus to Such purposes. 


Plaintiffs assert that the Tribe's title to the land in question here 
was recognized by the Treaty of 1855, 12 Stat.957, confirmed by the 
Treaty of 1863, 14 Stat.647, and has never been conveyed away. Defendant 
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concedes the fact that Tribal title was recognized in 1855, but contends 
v that the land in question was sold to the United States in 1893, when the 
F 17 Tribe ceded all "unallotted lands." See 28 Stat. 326. 

The case thus turns on the meaning of the term "unallotted lands" 
in the Agreement of 1893. It is the contention of plaintiffs that the land 
under consideration had been, in fact, allotted for educational, Indian 
Agency, church and cemetery purposes and was thus not included in the 


cession. Plaintiffs further assert that the circumstances surrounding 


“i the use of the phrase "unallotted lands, " including the text of the Agree- 
« ment, the ratifying statute, the negotiations, and expressions of views by 
" members of the Executive Branch and the Congress confirm that the only 


land intended to be covered by the 1893 Agreement was "surplus land," 
available for sale to settlers. In fact, the terms "Surplus lands" and 
"unallotted lands" were used interchangeably and must be considered to 
be synonymous for purposes of this transaction. 

Defendant has also asserted the defense that the United States is 
an indispensable party which cannot be sued without its consent. This 
defense runs counter to many recent decisions of the Federal courts, 
including the United States Supreme Court and is assumed by the plain- 
tiffs to be asserted merely as a matter of form. 

Stipulations 

Plaintiffs and defendant have stipulated to the competence of all 
documents which either side considers relevant to the case, though each 
party retains the right to challenge the relevance or materiality of any 
of these documents. This stipulation is being filed with the Court. 

Motions 

Since this case rests solely on an interpretation and analysis of 
documentary evidence, the authenticity of which is unchallenged, it is 
appropriate that both parties now be permitted to file motions for sum- 
mary judgment so that the case may be disposed of as a matter of law. 


Respectfully submitted, 
STRASSER, SPIEGELBERG, FRIED & FRANK 


/s/ Eugene Gressman By  /s/ Richard Schifter 
Attorneys for Plaintiffs 
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19 [Filed May 29, 1957] 
PRE-TRIAL STATEMENT OF DEFENDANT FRED A. SEATON 

The immediate cause for complaint was the proposal by the 
Secretary of the Interior to convey by quit claim deed pursuant to the 
Act of June 4, 1953 (67 Stat. 41) approximately 19 acres of land to the 
Lapwai, Idaho, school district. 

However, the complaint is broadened to seek: 

1. A declaratory judgment that the Nez Perce Indian Tribe is the 
owner of all the land described in Schedule A attached to the complaint, 
and 

2. An Order of this Court that the defendant Secretary be directed 
to give possession to the tribe of all land set aside for school, cemetery, 
and agency purposes and not now so needed. 

Most of the facts should not be disputed. 

The land in question was originally part of a large area set aside 
to the tribe as a reservation by the treaty of June 11, 1855 (12 Stat. 957), 
which was later diminished by the treaty of June 9, 1863 (14 Stat. 647), 

20 but the diminution did not include the land in dispute. It still re- 
mained a part of the reservation. 

By an agreement of May 1, 1893 (28 Stat. 326), the tribe ceded, 
sold, relinquished and conveyed to the United States all their claim, right, 
title and interest "in and to all the unallotted lands within the limits of 
said reservation" except 32, 020 acres of land not involved in this action. 
The consideration for the lands ceded was $1, 668, 222, plus two saw mills 
and the services of a surveyor for not to exceed two years. 

On May 4, 1889, the Acting Commissioner of Indian Affairs directed 
the making of the allotments to the individuals entitled, and also directed 
the Alloting Agent to make a "supplemental schedule showing the tracts 


occupied by religious societies," and "you will also note upon this sche- 


dule all tracts occupied for Agency or school purposes". 
The Schedule of Lands set apart for Agency and school purposes 


include the lands proposed to be conveyed to the Lapwai School District. 
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The defendant Secretary contends: 

1. That all the lands described in Appendix A to the Complaint 
were sold to and purchased by the United States by the agreement of 1893, 
and that the consent of the tribe is not necessary to the proposed transfer. 

2. That since the land is located in the State of Idaho, this Court 
has no jurisdiction of the subject matter of the action. 

3. That since the legal title to the land is in the United States, 
the United States is an indispensable party defendant which has nof con- 
sented to be sued and cannot be sued without its consent. 

21 4. That the plaintiff, the Nez Perce Tribe, is not the owner of, 

nor does it have any beneficial interest in or to the lands referred to. 

>. That the United States is the owner of the full fee title to the 
lands and is authorized to control or dispose of the lands in any manner 
authorized by law without the consent of the Nez Perce Tribe. 

Respectfully submitted 


/s/ Ralph A. Barney _ 
Attorney for Defendant 


[Filed June 28, 1957] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the defendant and moves the Court for a summary 


judgment dismissing the complaint herein for the reasons and on the 
ground that: 

1. The Court is without jurisdiction of the subject matter of the 
cause of action. 

2. The Court is without jurisdiction to render the judgment sought. 

3. The United States is an indispensable party defendant which has 
not consented to be sued and which can not be sued without its consent. 

4. The plaintiff, the Nez Perce Tribe, is not the owner of, nor 
does it have any beneficial interest in or to the lands referred to in 
paragraph 7 of the Complaint and more particularly described in Appen- 
dix A attached to the Complaint. 
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5. That the United States is the owner of the full fee title to said 
lands and is authorized to control or dispose of said lands in any manner 
authorized by law without the consent of the Nez Perce Tribe. 

24 In support of said motion defendant alleges and states: 

By the Treaty of June 11,1855, 12 Stat.957, the Nez Perce Tribe 
ceded to the United States all of the land claimed by it save and except 
the area described in Article 2 thereof which was thereby "set apart, 
and, so far as necessary, surveyed and marked out for the use and 
benefit of said tribe as an Indian reservation." 

By the Treaty of June 9, 1863, 14 Stat.647, the Nez Perce Tribe 
of Indians relinquished to the United States the lands reserved by Article 
2 of the Treaty of June 11, 1855, and the United States agreed "to reserve 
for a home, and for the sole use and occupation of said tribe" a tract 
of land described in Article 2 to which said tribe agreed to remove and 
settle upon. 


Pursuant to the terms of said treaties of June 11, 1855, and June 9, 


1863, and as the consideration for the lands ceded by these treaties, the 


United States appropriated from public funds of the United States for the 
use and benefit of said tribe the sum of $914, 445. 09. 

On May 18, 1893 an agreement was negotiated between the United 
States and the Nez Perce Tribe of Indians which was ratified and con- 
firmed by the United States by the Act approved August 14, 1894, 28 
Stat. 286, 326, by the terms of which 

"The said Nez Perce Indians hereby cede, sell, relinquish 
and convey to the United States all their claim, right, title and 
interest in and to all the unallotted lands within the limits of said 
reservation, Saving and excepting the following described tracts of 
lands, which are hereby retained by said Indians, viz. * * *" 

(descriptions totalling 32,020 acres) [Underscoring supplied. ] 

That none of the lands referred to in paragraph 7 of the complaint 
or more particularly described in Appendix A attached thereto are in- 
cluded in the lands reserved from allotment described in Articles 1 and 
2 of the Agreement of 1893. 
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25 That in consideration for the lands ceded, sold, relinquished, 

and conveyed the United States agreed to pay to the Nez Perce Indians 
the sum of $1, 626, 222 (Art. 3), and to purchase for said Indians two 
portable steam saw mills, and to provide a competent surveyor for a 
period of not exceeding two years "for the purpose of fully informing 
said Indians as to the correct locations of their allotments and the cor- 
ners and lines thereof” (Art. 4). That to carry out the terms of said 
agreement there was appropriated by the Act of August 14, 1894, 28 Stat. 
286, 331, the sum of $1, 668, 622. 

On May 4, 1889, the Acting Commissioner of Indian Affairs issued 
his instructions to Miss Alice C. Fletcher, United States Special Agent 
of the Interior Department to make allotments to the Nez Perce Indians 
in accordance with the provisions of the General Allotment Act of 
February 8,1887, 24 Stat.388, and to prepare schedules of allotments 
showing the land allotted to each individual member of the Nez Perce 
Tribe. 

In addition to the schedule of allotments the Special Agent was 
instructed as follows: 

"A supplemental schedule will be prepared and submitted 
by you for the action of the Secretary of the Interior, under the 

provisions of Section 5, showing the lands, not exceeding 160 


acres in any one tract, occupied upon the reservation at the date 


of the passage of the Act [February 8, 1887] by any religious 


society or organization for religious or educational work among 
the Indians. 
"You will also note upon this schedule all tracts occupied 
for Agency and school purposes." 
These instructions are shown in Exhibit aa. 

On June 23, 1893, the Special Agent transmitted to the Commissioner 
of Indian Affairs the allotment schedules "together with the schedules of 
lands set apart for Agency, School, Mission and graveyard purposes"’. 

A copy of the letter of transmittal together with a copy of the schedule 
of lands set aside for Agency, school, mission and graveyard purposes 
showing the approval of the Secretary of the Interior thereon is Exhibit bb. 
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26 That the lands shown on the supplemental schedules attached hereto 
as Exhibit bb are a portion of the lands referred to in paragraph 7 of 
the Complaint and more particularly described in Appendix A attached ” 
thereto. 
That said lands were no part of the lands allotted to the Nez Perce 
Indians nor are they any part of the lands reserved to the Nez Perce 
- Indians by Articles 2 and 3 of the Agreement of May 1, 1893, ratified 
by the Act of August 14, 1894, but all of said lands passed to the United 
States under the terms of Article 1 of said Agreement free and clear of 
any claim, right, title or interest of the Nez Perce Indians. at 
That the Secretary of the Interior is not required to secure the | 
consent of the Nez Perce to any proposed sale, transfer, lease or other 
disposition of any of the lands referred to in paragraph 7 and more 


particularly described in Appendix A, for the reason and on the ground ° 
that said lands are owned in fee simple by the United States and the Nez 
Perce Tribe is without any right, title, interest or equity therein. 
Wherefore, defendant prays that this Court enter its summary 

judgment dismissing the Complaint of the plaintiff with prejudice. 

/s/ Perry W. Morton 

Assistant Attorney General 

/s/ Ralph A. Barney 

Attorney "i 


[Certificate Of Service] 


2% [Filed June 28, 1957] 
3 PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 
Come now the plaintiffs through their counsel and move the Court 
to enter, pursuant to Rule 56 of the Federal Rules of Civil Procedure, a 
summary judgment in the plaintiffs’ favor for the relief demanded in the 
complaint on the ground that there is no genuine issue as to any material 
fact and that plaintiffs are entitled to a judgment as a matter of law. This 


motion is based upon the attached exhibits and the points and authorities 
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submitted in support hereof. 


STRASSER, SPIEGELBERG,. FRIED & 
FRANK 


By /s/ Eugene Gressman 
* 


Attorney for Plaintiffs. 
[Certificate Of Service ] 


* 


RULING BY THE COURT 

THE COURT: (Holtzoff, J.) The Court is of the opinion that this 
is in effect an action against the United States. It seeks to enjoin the 
Secretary of the Interior from conveying certain lands to which the 
record title is in the United States and of which the United States claims 
to have full ownership. It is in effect an action to enjoin the United 
States from conveying property which it claims to own, in which the 
plaintiffs claim certain rights, the existence of which the United States 
denies. 

Obviously, the United States is an indispensable party because its 
rights would be determined and adjudicated. It has not consented to be 
sued in a case Such as this. Under the circumstances the Court will 
grant the defendant's motion for summary judgment on the ground that 
the suit is in effect a suit against the United States, and the United 
States has not consented to be sued. 


The plaintiffs’ motion is denied. 
* ae * 


28 [Filed November 14, 1957] 
| JUDGMENT 
This matter came on for hearing on the motion of the plaintiffs 
for summary judgment and the motion of Defendant Seaton for summary 
judgment, and the Court having heard the argument of counsel thereon 
and, being fully advised in the premises, finds-that the motion-for 
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It is thewedere by the Court ordered, adjudged and decreed that 
the plaintiffs' motion for summary judgment is denied and defendant's 
motion for summary judgment is granted, and the complaint is hereby 
- dismissed. 


/s/ Alexander Holtzoff 
United States District Judge 


November 14, 1957 
No objection as to form. = spRassER, SPIEGELBERG, FRIED & 
FRANK 


By /s/ Eugene Gressman 
Attorneys for Plaintiffs 


[Filed November 20, 1957] 
NOTICE OF APPEAL 

Notice is hereby given this 20th day of November, 1957, that the 
plaintiff, Nez Perce Tribe of Indians and William N. Stevens hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 14th day of November, 1957 
in favor of the defendant, Fred A. Seaton, Secretary of the Interior 
against said plaintiff. 


/s/ Richard Schifter 


Attorney for Plaintiff 
cd * x * * 


Please send a copy to Mr. Ralph Barney, Chief, Indian Claim 
Section of the Justice Department. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,259 


UNITED STATES, ex rel. 
THE NEZ PERCE TRIBE OF INDIANS and 


WILLIAM N. STEVENS, 
Appellants, 


Vv. 


FRED A. SEATON, 
Secretary of the Interior, 


Appellee. 


PETITION FOR REHEARING 


Appellants respectfully petition this Court for a rehearing by the 
panel which decided this case, or, in the alternative, for a rehearing 


inbanc. The request for a rehearing in banc is based on the ground 


that this decision, in effect, is not only contrary to West Coast Explora- 
tion Co. v. McKay, 93 App. D.C. 307, 213 F. 2d 582 (1954), decided 
by this Court in banc, but goes far in the opposite direction. 


GROUNDS FOR REHEARING 


-In this action the Nez Perce Tribe sought to enjoin the Secretary 
of the Witerior from conveying 19 acres of Tribal land to third parties 
without the Tribe's consent, contrary to the requirements of the Act of 
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June 4, 1953, 67 Stat. 41, under which the conveyance was to be made. 
The Tribe further alleged that the Secretary was withholding from it 
another 1681 acres of Tribal land, in violation of the Fifth Amendment. 
It asked that the Secretary be required to give the Tribe possession of 
said land.? 


The District Court did not reach the merits of the controversy but 
decided in favor of the defendant on the ground that this was a suit against 
the United States which had not consented to be sued. This Court 
affirmed on the same ground, pointing out, however, that "[ i]f the 
Secretary were violating plain legal duty in regard to the lands, the case 
might be different." 


The merits of the controversy not having been reached, this case 
was necessarily decided on the pleadings. As pleaded, the case was 
squarely within the doctrine restated by the Supreme Court most recently 
in Larson v. Domestic and Foreign Commerce Corp. , 337 U.S. 682 
(1949) that the United States is not a necessary party to suits which seek to 
enjoin Government officers for acts in excess of their Constitutional 
or Statutory authority. 


Just how the Court reached its result is not explained in its opinion. 
As that result is so clearly contrary to the leading cases in this field, 
the decision raises the question of whether United States v. Lee, 106 
U.S. 196 (1882), Philadelphia Co. v. Stimson, 223 U.S. 605 (1912),” 
Ickes v. Fox, 300 U.S. 82 (1937), Land v. Dollar, 330 U.S. 731 (1947), 
and West Coast Exploration Co. v. McKay, supra, are still to be re- 
cognized as good law. In Land v. Dollar, the Supreme Court said: 


I : 

| This second phase of the case is not mentioned in the Court's opinion. 

Perhaps the Court thought that when appellants asked that the second prayer for 

relief in their complaint be stricken, this phase was dropped. That was, how- 

ever, not the case, as the 1681 acres were covered by the third prayer for relief, 
ich remained standing. 


A-with approval most recently in-Harmon v. Brucker, 355 U.S. 579, 
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"'( W] here [ public officials] unlawfully seize or hold 
a citizen's realty or chattels, recoverable by ap- 
propriate action at law or in equity, he is not 
relegated to the Court of Claims to recover a money 
judgment. The dominant interest of the sovereign 
is then on the side of the victim who may bring his 
possessory action to reclaim that which is wrongfully 
withheld." At 738. 
In the instant case, by contrast, counsel for appellee admitted on oral 
argument before this Court that on appellee's theory of this case a Suit 


in the Court of Claims is appellants’ only remedy. 


The necessary corollary of this holding is that a Government officer 
may seize any private property and remain immune from suit as long as 
he pleads (without the necessity of proof! ) that the seized property 
belongs to the Government. Perhaps the Court did not mean to propound 
so broadarule. Perhaps it meant to apply it only to Indian trust pro- 
perty illegally withheld by Government officers. Even if so limited, 
the rule would be contrary to the spirit of the cases which have held an 
Indian tribe's interest in trust land to be protected by the Constitution. 
See Chippewa Indians v. United States, 301 U.S. 358, 375 (1937), United 
States v. Klamath and Moadoc Tribes, 304 U.S. 119, 123 (1938). 


As indicated, it is appellants' view that the Court's decision is 
contrary to the great weight of authority in this field of law. But even 
if it were not, if this case could be distinguished from the long line of 
cases which permit suits against Government officers, a rehearing 
should be granted so that these reasons may be spelled out. The hold- 
ing, it must be remembered, is that the United States is a necessary 
party and has not consented to be sued. Perhaps the Congress might 


be willing to grant such consent, not necessarily in this particular case, 


but in this class of cases. But how is the class to be defined? The 


rt does not say. Is it the fact that the property is Indian tribal 
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v. Fox, and Land v. Dollar? The Court does not say. But if it said 
so, Congress might be willing to grant its consent to such suits, so as 
to permit Indian trust property to enjoy the same benefits and the same 
protection against arbitrary seizure by Government officials that other 
private property enjoys. That, it is submitted, constitutes an added 
reason for granting this petition for a rehearing. 


ARGUMENT 


THE COURT'S OPINION IS CONTRARY TO THE 
WEIGHT OF AUTHORITY, WHICH PERMITS SUITS 
AGAINST GOVERNMENT OFFICERS TO ENJOIN 
THEIR UNCONSTITUTIONAL ACTS. 


In their complaint appellants alleged that the Secretary of the 
Interior was withholding from them 1,700 acres of their land, and 
intended to convey 19 of these acres to third parties without the consent 
of the Nez Perce Tribe. That land had been Nez Perce Tribal land 
since time immemorial. The interest of the Nez Perce Tribe had been 
confirmed and guaranteed to them by treaties with the United States 
concluded in 1855, 12 Stat. 957 and 1863, 14 Stat. 647. By withholding 
the property from the Tribe, the Secretary exceeded his legal authority, 
as he thus deprived the Tribe of its property without due process of law. 


The Secretary contended that the disputed property belonged to the 
Government of the United States. 


The issue before the Court is whether on this complaint appellants 
are entitled to a hearing on the merits or whether the complaint must be 
dismissed at the outset for lack of jurisdiction, without examination of 


fa Hesigens, 
a P from those in United States v. Lee, Philadelphia Co. v. Stimson, 
Wee kox, and Land v. Dollar, all supra. 


A 











s) 

In United States v. Lee, the disputed property was the Lee Estate 
in Arlington. Defendant Government officers claimed that the land had 
become Government property through a tax sale certificate. Plaintiff 
George W. P. C. Lee claimed under his grandfather's will and sought to 


oust the Government officials from possession. 


In Philadelphia Co. v. Stimson the issue was whether a portion of 
plaintiff's land, which had become submerged under the Ohio River, was 
still plaintiff's property or had become public navigable waters of the 
United States. Alleging continued ownership, plaintiff sought to restrain 
the Secretary of War from establishing harbor lines on it. 


Ickes v. Fox was a dispute over water rights. The plaintiffs 
claimed that these rights had vested in them. Defendant Secretary of 
the Interior contended that ownership was in the United States. The suit 


was brought to compel the Secretary to recognize plaintiff's rights. 


Land v. Dollar was a dispute over ownership of shares of the 
American President Lines. Plaintiff contended that the shares, which 
had been delivered to theUnited States Maritime Commission, had merely 
been pledged and were still their private property. The Commissioners, 
in turn, claimed that the shares had been transferred outright. The 


objective of the suit was to cause the Commission to return the shares. 


In each of these cases the issue on the merits was whether the dis- 
puted property was privately or publicly owned. And in each case 
the Court concluded that for purposes of assuming initial jurisdiction the 
allegations of the complaint must be assumed to be correct. AS was 
said in Ickes v. Fox: 
"The motion to dismiss concedes [ the plaintiffs’ ] 
allegations; but even if they were denied, we 
should still be obliged to indulge the presumption, 


in favor of the jurisdiction of the trial court, that 
y3: aeespondents might be able to prove them. . ." 





$e $00.U.S. 82, at 96. 


Dag . te” 


aE, aki’ : 
= “And -in Land v. Dollar the Court declared: 


ws 
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"The facts asserted in the affidavits support the 
view that the 1938 contract called for outright 
transfer of the shares, not for their pledge. 

But we put the aff idavits to one side ...***.. 

[ A]lthough as a general rule the District Court 
would have authority to consider questions of 
jurisdiction on the basis of affidavits as well 

as the pleadings, this is the type of case where 
the question of jurisdiction is dependent on 
decision of the merits." 330 U.S. 731, at 734-5. 


In its decision in the instant case, this Court cited Larson v. 
Domestic and Foreign Commerce Corp., supra, in support of its legal 
conclusion. But the Larson case involved a claim to indisputably sov- 
ereign property, and was, in its essence, a claim for specific perform- 
ance of a contract. It has no bearing on this case, where plaintiffs are 
not asking the Secretary to turn over Federal lands to them, but are ask- 
ing that he respect their rights to lands which have been theirs since 


time immemorial. 


Yet even where the property is "indisputably sovereign" has this 
Court entertained jurisdiction over a suit alleging that a Government 
officer, in failing to turn the property over to a private citizen, is acting 
illegally. That was the holding in West Coast Exploration Co. v. McKay, 
supra. As already indicated, this Court need not go as far as it did in 
the West Coast Exploration case to hold that jurisdiction lies in this case. 
But if the Court finds that it does not have jurisdiction in this case, it 


will have gone to the opposite extreme, leaving the law in great confusion. 


So far it has been assumed that this case was decided on the plead- 
ings, without any reference to the merits. Perhaps another interpreta- 
tion can be placed on the Court's reasoning. It must be noted that in its 
opinion the Court said that while it did not reach the merits, they are 
“highly debatable."' Does the mere fact that they were put in issue 
make: hem so? Or did the Court, while not giving full consideration 
to the:shgrits, take a quick look at them? If it followed the latter course, 
it can, ‘of course, no longer be said that the case was decided on purely 
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jurisdictional grounds. Some thought must have been given to the 
merits. But where the Court gives some but not full consideration to 
the merits, how much consideration is it to give? What standards are 
to be applied? Where is the line to be drawn? Ona motion to dismiss 
for lack of jurisdiction, should the District Court listen to the merits for 


a while and grant the motion as soon as it concludes that the merits are 


"highly debatable’? Were the merits in the Supreme Court decisions 
3 
cited above not also "highly debatable"? 


If it was the thought of the Court that though deciding the case on 
purely jurisdictional grounds, i.e., on the pleadings, it could take a 
quick glance, but not a full look at the merits, it has set up a standard 
without precedent and one that would be impossible to administer. The 
only standard which can be applied is the traditional standard of basing 
initial jurisdiction on the pleadings, and assuming for such purposes 
that the allegations of the complaint are correct. 


3 If the Court, in stating that the merits of this case were “highly debatable”, 
meant that it was in doubt as to the proper construction of the applicable treaty 
provisions, it has, in effect, decided the merits in favor of appellants. The 
canon of Indian treaty construction that doubts must be resolved in favor of the 
Indians was restated most recently by Chief Justice Warren in Capoeman v. 
Squire, 351 U.S. 1, 6 (1956), quoting the then Justice Stone in Carpenter v. Shaw, 
280 U.S. 363, 367 (1930): 


"Doubtful expressions are to be resolved in favor of the 
weak and defenseless people who are the wards of the nation, 
dependent upon its protection and good faith. Hence, in 
the words of Chief Justice Marshall, 'The language used in 
treaties with the Indians should never be construed to their 
prejudice. If words be made use of, which are susceptible 
of a more extended ne aning than their plain import, as 
connected with the tenor of the treaty, they should be 

S » considered as used only in the latter sense.' Worcester 
oe me The State of Georgia, 6 Pet.. es, 582." 


Py 


xs 
as 





1. THE COURT MISCONSTRUED THE "PLAIN LEGAL 
DUTY" REQUIREMENT. 


As has already been shown, appellants were entitled to considera- 
tion of the merits of this case on the allegation that by withholding the 
1700-acre tract defendant Seaton is depriving them of property without 
due process of law. In addition, they are entitled to a hearing on the 
allegation that defendant Seaton is attempting to convey 19 acres of that 
area to third parties in violation of a specific statutory command. The 
statute under which the conveyance is to be made, 67 Stat. 41, 25 U.S.C. 
293a reads as follows: 

"The Secretary of the Interior, or his authorized 
representative, is authorized to convey to State or 
local governmental agencies or to local school 
authorities all the right, title, and interest of the 
United States in any land and improvements thereon 
and personal property used in connection therewith 
heretofore or hereafter used for Federal Indian 
School purposes and no longer needed for such 
purposes: Provided, That the consent of the 
beneficial owner shall be obtained before the 
conveyance of title to land held by the United States 


in trust for an individual Indian or Indian Tribe:..." 
(Emphasis supplied. ) 


The law states clearly that ''the consent of the beneficial owner 
shall be obtained." Defendant admits that it has not and says that it 
will not obtain the consent of the Nez Perce Tribe. 


The concluding sentence in the Court's opinion indicates that the 
decision might have been different if, in the Court's view, the statute 
had spelled out a “plain legal duty." 


An examination of the cases will reveal that the "plain legal duty" 
requirement is applied only in mandamus actions, where the courts are 
asked to compel a Government officer to take affirmative action. It is 


not applied where plaintiff merely seeks to enjoin a Government officer's 
iio a 


action in excess of his legal authority.- In the instant case, appellants 
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do not insist that appellee be compelled to ask them to consent to this 
conveyance. They ask merely that the Secretary be enjoined from 
conveying their land to athird party. However, even if the "plain legal 
duty"’ requirement can here correctly be applied, it will be demonstrated 
that it has been complied with and that the Court's ruling is based ona 
misunderstanding of the nature of the requirement. 


To determine whether there is a "plain legal duty"’", which gives 
the courts jurisdiction, we look to the language of the statute under which 


action is to be taken. Given certain facts, does the Government officer 


have to take action or does he have discretionary authority in this area? 


A "plain legal duty, "’ giving the courts jurisdiction, exists if the statute 
is couched in mandatory terms. Sucha duty does not exist and the 
courts do not have jurisdiction, if the government official may exercise 
his discretion, and thus has no "plain legal duty." 


Under the "plain legal duty" test, the court must determine whether 
the official's ultimate decision to act is mandatory or discretionary. In 
Work v. United States ex rel. McAlester, 262 U.S. 200 (1923), a 
mandamus action against the Secretary of the Interior for a patent to land, 
Chief Justice Taft pointed out that the issues before the Court were, in 
the first place, the merits, and, secondly, 'whether the construction 
necessary to determine the first question is vested by the statute in the 
legal discretion of the Secretary, which it is not within the power of the 
Supreme Court of the District by mandamus to control." At 206-7. 

The Court concluded that as construction of the statute was not entrusted 
to the Secretary, mandamus lay. In Wilbur v. United States ex rel. 
Kadrie, 281 U.S. 206 (1930), where the Court found mandamus not to 
lie, it stated the issue in similar words: 


"(T]he only question open in this proceeding is 
whether the decision [ of the Secretary of the 
Interior] was given in the discharge of a 
ministerial duty controlled by mandamus or of 
a duty requiring the exercise of judgment or 
discretion not thus controlfable."" At 221. 
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In the instant case the words of the statute are unequivocal: ''the 
consent of the beneficial owner shall be obtained."" The statute does not 
read: ‘tthe consent of the beneficial owner may be obtained."’ Nor does 
it provide that ''the Secretary shall obtain the consent of such person as 
he finds in his unreviewable discretion to be the beneficial owner.'"’ The 
statutory language is mandatory throughout. Consequently, having 
alleged that the Tribe is the beneficial owner of the land, having shown 
that the statute calls for the beneficial owner's consent as a condition 
precedent to a conveyance, and having shown that such consent had not 
been given, appellants had clearly made out a case which gave the courts 


initial jurisdiction of the subject matter. 


As indicated, the three elements which had to be shown to exist to 
prove the plain legal duty were (1) appellants’ beneficial ownership, 
(2) the mandatory character of the statutory consent requirement, 
(3) the failure to obtain consent. The second and third elements are 
not in dispute. The first element, which contains the merits of the 
case, is indeed disputed. But the courts have held that this element 
need, for purposes of initial jurisdiction, merely be alleged; it does not 


have to be conclusively established on the pleadings. Ickes v. Fox, 
Land v. Dollar, West Coast Exploration Co. v. McKay, all supra. 


This Court has now apparently held otherwise. _It evidently 
thought that in order to come within the plain legal duty rule, plaintiff 
must not only show that the ultimate action is plainly required by the 
Statute, but that all underlying facts and legal conclusion on which the 
ultimate duty to act is based must also be "plain."" In other words, 
plaintiff would have to show that he is plainly right on the merits and 
that a plain duty flows from those merits before jurisdiction will be 
entertained. 


But how can a plaintiff show that he is plainly right on the merits 
before.they are reached, when only, the pleadings are before the Court? 
How ¢an the Nez Perce Tribe show that it is plainly the beneficial owner 
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of the land here in issue before the merits are considered? The Tribe 
could only allege ownership, as it did by citing the Treaties with the 
United States of 1855 and 1863, which confirmed its right to the lands. 
Defendant denied the allegation. From the decision it would appear 

that such denial is all that is required to deprive the courts of jurisdiction. 


It would necessarily follow that the only cases in which the courts 
will entertain suits against Government officials are those in which none 
of the underlying facts and legal conclusions are in dispute and where 
there is a mandatory statute requiring the officer's action. But would 
such cases ever be taken to court? If the Government officer were to 
concede that much, it would be a clear case of misconduct in office for 
him not to take the required action. And if he is given to misconduct, 
it is most likely that he will enter a denial of the underlying allegations 
when suit is brought, which would, if the rule of this case were to stand, 


deprive the courts of jurisdiction. 


The fact of the matter is that this has not been the rule. As was 


said by the Supreme Court in Roberts v. United States ex rel. Valentine, 
176 U.S. 221, 231 (1900): 


"Every statute to some extent requires construction by 
the public officer whose duties may be defined therein. 
Such officer must read the law, and he must, there- 
fore, ina certain sense, construe it, in order to form 
a judgment from its language what duty he is directed 
by the statute to perform. But that does not neces- 
Sarily and in all cases make the duty of the officer 
anything other than a purely ministerial one. If the 
law direct him to perform an act in regard to which 
no discretion is committed to him, and which, upon 
the facts existing, he is bound to perform, then that 
act is ministerial, although depending upon a statute 
which requires, in Some degree, a construction of 
its language by the officer. Unless this be so, the 
value of this writ is very greatly impaired. Every 
executive officer whose duty is plainly devolved upon 
him by statute might refuse to perform it, and when 
his refusal is brought before the court he might 

.. successfully plead that the.performance of the duty 
' involved the construction of # statute by him, and 
therefore it was not ministerial, and the court would 
on that account be powerless to give relief." 
oe em 
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These words were reiterated in Lane v. Hoglund, 244 U.S. 174, 182 
(1917) and again in Work v. United States ex rel. McAlester, 262 U.S. 
200, 208 (1923), and Wilbur v. United States ex rel. Krushnic, 280 U.S. 
306, 318 (1930). 


In the instant case, the Court apparently held that not only the 
statute under which action is demanded, but also the underlying issues 
must be undisputed. If that were the law, it would indeed be true that, 
as the Supreme Court put it, "the value of this writ [of mandamus] is 
very greatly impaired."' But, as has here been shown, this has not been 


the law heretofore. 


Il. CONSIDERATIONS OF BASIC POLICY REQUIRE 
A REHEARING. 


The sovereign immunity doctrine as well as the exception to it can- 
not be regarded as empty forms, devoid of substantive meaning. They 
must clearly fulfilla purpose. In analyzing the issue in this case it 
would be appropriate to examine what the underlying purposes of these 
legal rules are. 


We surely could not be concerned here that a decision affecting the 
Government is reached behind the Government's back. Realistically 
Speaking, the Government is participating in this litigation. The form 
this suit takes, the form of a suit against Government officers, is merely 
that, a form, devised by the courts to ameliorate the harsh effects of the 


sovereign immunity doctrine, and to afford protection to the rights of 
private citizens. 


Nor are we, under our system of government, concerned with issues 
of dignity and majesty of the sovereign. As the Supreme Court pointed 
out in United States v. Lee, supra, the British might be "shocked at the 
spectacle of their Queen being turned out of her pleasure garden by a 
writ of ejectment against the gardner, " but in the United States "[t] he 
citizen. . . knows no person, however near to those in power or how- 
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ever powerful himself, to whom he need yield the rights which the law 
secures to him. . . '" 106U.S. 196, at 208. And as this Court observed 
in Sawyer v. Dollar, 89 App. D.C. 38, 190 F. 2d 623 (C.A.D.C., 1951): 
"{ The] doctrine [ of sovereign immunity] hada 

philosophical basis in a monarchic government. 

But it is a mere rule of convenience in a juris- 

prudence revolving about a democratic consti- 

tutional form of government. It has a valuable 

place of public importance in that jurisprudence. 

But it should not be permitted to thwart funda- 

mental principles of greater importance." 

190 F. 2d 623, at 645. 

A proper rationale for the sovereign immunity doctrine, it is 
submitted, can be found in Justice Douglas' concurring opinion in the 
Larson case. In becoming the fifth member of the Court to join the 
Court's opinion, Justice Douglas declared: 

"I think that the principles announced by the 
Court are the ones which should govern the 
selling of government property. Less strict 
applications of those principles would cause 
intolerable interference with public administra- 
tion. To make the right to sue the officer turn 
on whether by the law of sales title had passed 
to the buyer would clog this governmental func- 
tion with intolerable burdens. So I have joined 
the Court's opinion."" 337 U.S. 682, at 705. 

As the remaining Justices who subscribed to the Larson opinion 
constituted a minority of the Court, that opinion must necessarily be 
viewed in the light of Justice Douglas’ position, which is that sovereign 
immunity will be invoked to prevent"intolerable interference with public 


administration." 


That is clearly the basic issue. The orderly process of public 
administration must be weighed against the assertion of rights by an 
individual citizen. To allow such an assertion of rights the courts have 
since Marbury v. Madison, 1 Cranch (U.S.) 137 (1803) recognized suits 


against Government officers for their illegal acts as an exception to the 


* 


sovereign. immunity doctrine. 
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The Supreme Court did not hesitate to involve itself in a vital matter 
of domestic policy in Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 
579 (1952). It did not hesitate in a case involving important foreign 
policy considerations, Wilson v. Girard, 354 U.S. 524(1957). Should 
this Court hesitate to enter into a matter of far minor importance to the 
Government, but of vital significance to a group of citizens, who would 
here be deprived of 1700 acres of their homeland, including even their 


cemeteries ? 


Or does a special rule apply to suits against Government officers 
where property is at stake and Government ownership of the property is 
asserted? Could that be the distinction between this case and State 
Department Federal Credit Union v. Folsom, 99 App. D.C. 182, 238 
F. 2d 258 (1956), in which this very Court found jurisdiction and seeming- 
ly suggested that the doctrine of the Larson case might have been modified 
by later decisions? The courts have never before made Such a distinc- 
tion, nor would it be justified. It would mean that if unscrupulous 
persons ever assume high office in our Government, they could freely 
seize private property and the courts would be rendered powerless, would 
be unable to interfere with their machinations as long as they filed ap- 
propriate pleadings in any suits against them. A Suit to enjoin seizure 
of the steel industry, such as the Youngstown Sheet & Tube case, for 
example, could be avoided by pleading Government ownership of the 
steel industry. 


But this is not the law. Neither the Supreme Court nor this 
Court has hesitated to reach the merits of litigation where citizens invoked 
the aid of the courts to protect their vital rights against the arbitrary acts 
of Government officers. What is at stake here is the Nez Perce Tribe's 
ancestral homeland. Congress has not authorized the Secretary to take 
it without the Tribe's consent. And it is no answer to say that appellants 


may be compensated in the Court of Claims for any wrongful taking. 


Land v. Dollar, supra. oe 
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SUPPLEMENTAL STATEMENT OF THE CASE 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


bs 


Appellee has conceded that mandamus lies to enforce 
the “positive command” of a statute. The Act of 
June 4, 1953, 67 Stat. 41, contains such a “positive 
command”, which requires the Secretary of the 
Interior to obtain the consent of the beneficial owner 
before conveying Indian land, i ¢ & & 


If the District Court based its decision on the allega- 
tion that the United States had “record title” to the 
land in issue, that decision was erroneous because 

(a) the United States does not have record title, 

(b) even if it had, that would not defeat the juris- 
diction of the courts, and (c) the undisputed interest 
of the United States is not challenged in this suit and 
would not be diminished if appellants are granted 
a | ae a a ae oa oe 


A. Introductory. . ss * -— * @ 


B. The District Court erred in holding that the 
United States had “record title” to the disputed 
land. - . . ° ° e e - - 


C. Even if “record title” to the disputed land were 
in the United States, that fact would not deprive 
the District Court of jurisdiction, . . . 


The unquestioned interest of the United States 
in the disputed lands, generally denominated 
“legal title”, is not in issue in this suit and 
would not be defeated if judgment were granted 
for appellants, . «- - © «© @€ = 


This suit, being a suit against the Secretary of the 
Interior, may be brought in the District of Columbia, 
even though it involves action of the Secretary affect- 
ing land in Idaho. a ee ee ee eee ee 


If the merits are considered, judgment must be 
entered for appellants as appellant Tribe never 
relinquished its beneficial interest in the lands 
in controversy: : - 2 . * «© s 


A, The text of the enacting statute makes it clear 
that the 1893 Agreement involved a cession only 
of those lands which were to be thrown open to 
settle ment, ee ee ee ee ee 


The negotiations preceding the 1893 Agreement 
reflect the understanding that the lands in con- 
troversy were not included in the cession, m 
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C. The legislative history of the Agreement of 1893 
makes it clear that it covered only lands surplus 
to the Indian needs and available for sale to 
settlers. a Se ee ee ee ee ee 


D. It is a basic rule of Indian treaty construction 
that such treaties must be liberally construed 
in favor of the Indians. 


CONCLUSION _ ££ » & es & @& ©& © & 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,259 


UNITED STATES, ex rel. 
THE NEZ PERCE TRIBE OF INDIANS 
and 
WILLIAM N. STEVENS, 


Appellants, 
Vv. 
FRED A. SEATON, 
Secretary of the Interior, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF 


As the ruling of the Court below indicates, judgment was rendered 
for appellee without reaching the merits of the case, on the ground that 
the United States is an indispensable party which has not consented to be 
sued (J.A. 15). The ruling, made orally from the bench, is not couch- 
ed in terms which make it wholly clear how that ultimate legal conclusion 
was reached. Asa result, different interpretations were placed on it 
by appellants and appellee in their respective opening and answering 
briefs. | Beyond that, in his answering brief appellee has asked this 


Court to affirm the decision below on a jurisdictional ground not discussed 
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in the ruling of the District Court and has asked for affirmance on the 
merits, which, similarly, had not been considered below. 


In the light of the new points raised, appellants requested and 
were granted permission to exceed the normal page limitation in their 
reply brief. Of necessity, this brief must follow a form not customari- 
ly used ina reply. In particular, appellee's introduction of the merits 
into this appeal requires a further statement of the facts, as presented 
by the evidence, in addition to the sharply abbreviated statement in ap- 
pellants' opening brief. 


SUPPLEMENTAL STATEMENT OF THE CASE 


This suit was brought to enjoin appellee from conveying 19 acres 
of land of the Nez Perce Reservation to third parties without the consent 
of appellant Tribe and to accord said Tribe the right of full use and oc- 
cupation of a 1700-acre area, of which the foregoing 19 acres form a 
part. 


The lands in controversy were and still are Indian school, agency 
and cemetery lands. They were used for those purposes since at least 
the 1880's and still are so used. Appellee concedes that these lands 
were within the area defined by the Treaty of 1863, 14 Stat. 647 (Br. 2). 


Appellants’ position is that the status of the lands has not changed 
since 1855 (J.A. 2). Appellee, on the other hand, contends that the 
Tribe relinquished its rights to them under the Agreement of 1893, 28 
Stat. 326(J.A. 7). On that conflict issue was joined. 


To understand the Agreement of 1893, it is necessary to review 
some of the historical background. Immediately prior to 1893, the 
Nez Perce Reservation, as guaranteed by the Treaty of 1863, consisted 
of 756, 968 acres, all of which was Tribally owned (Ex. y, p. 7). That 


acreage, in the view of the Government, as well as many private citizens, 


was greatly in excess of the Tribe's needs. 
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The view that the Western Indian Tribes owned too much land was 
commonplace during the decades following the Civil War. Consequently 
there developed during this period a strong movement to reduce the size 
of Indian reservations. As Cohen observed in the Handbook of Federal 
Indian Law, 78. 


"The decade of the 1880's was marked by the rapid 
settlement and development of the West. AS an 
incident to this process, legislation providing for 
acquisition of lands and resources from the Indians 
was demanded." 

The drive to reduce the size of Indian reservations was coupled 
with the suggestion that each Indian be given a specific tract, to be owned 
by him individually. The lands determined to be surplus to Indian needs 
were to be sold to the Government. These lands were to be acquired 
for one specific purpose: for resale to settlers. As Secretary of the 
Interior Schurz stated in 1880: 


"{ Allotment in severalty] will eventually open to 

settlement by white men the large tracts of land 

now belonging to the reservations but not used 

by the Indians." Report of the Secretary of the 

Interior, 1880, 12. 

The same view was stated,in a critical vein, by a minority of the 

Committee on Indian Affairs of the House of Representatives in comment- 
ing on a bill to allot Indian land in severalty: 


"The real aim of this bill is to get at the Indian 
lands and open them up to settlement. The 
provisions for the apparent benefit of the Indians 
are but the pretext to get at his lands and occupy 
them."' H. Rept. 1576, 46th Cong., 2d Sess. ,10. 

The proposal then under consideration ultimately became law with 
the enactment of the General Allotment Act, 24 Stat. 388. Under its 
provisions special agents were to be appointed who would allot in severalty 
to individual Indians land theretofore held in Tribal ownership. With 
regard to such lands as were not allotted and which the tribes consented 
to sell to the United States, the Act provided: 


'.. . [A]1l lands adapted to agriculture, with or 
without irrigation so sold or released to the United 


. | : a. yg * 
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States by any Indian tribe shall be held by the United 
States for the sole purpose of securing homes to actual 
settlers and shall be disposed of by the United States 
to actual and bona fide settlers only. .."' 24 Stat. 390. 


Pursuant to the provisions of the General Allotment Act, the 
Acting Commissioner of Indian Affairs, on May 4, 1889, appointed Miss 
Alice C. Fletcher allotting agent for the Nez Perce Reservation (Ex. aa). 
Besides instructing her as to the manner in which allotments were to be 
made, he informed her that she would also have to prepare a schedule 
on which she would note "all tracts occupied for Agency and school pur- 


poses." 


On June 20, 1889, after having reached the Reservation, Miss 
Fletcher requested additional] instructions (Ex. a): 


"(The Nez Perce Indians ] desire that as they are allotted 

in these settlements certain tracts of land selected by them 
as a church and grave yard site should be surveyed and set 
apart. I desire instructions as to how I shall report upon 
these sites and how I shall explain their tenure to the Indians. 
These sites I understand will be occupied by native churches, 
presided over by native ministers and will hardly come 
under the provisions for mission allotments. As I under- 
stand the Indians would like to possess the title to the land 
which they now select. To secure these tracts may require 
legislation. It will certainly be for the advantage of these 
Indians to possess these sites for churches and the orderly 
burial of the dead." 


The Acting Commissioner of Indian Affairs replied on July 5, 
1889 (Ex. b): 


"In reply I have to state that such tracts as may be selected 
by the Indians for such purposes, should be reserved from 
allotment, and reported upon your schedule of lands selec- 
ted for missionary and school purposes, with proper notes 
in the column of remarks showing the specific purpose for 
which they are selected, and the fact that they were not 
occupied for such purposes prior to February 8, 1887. 
"The title of the Indians to such tracts will be the 
same as their title to other unallotted lands in the reser- 


vation. 














) 


"Should they desire other title the matter can be re- 
ported to Congress for further legislation or be included 

and provided for in the negotiations that may hereafter be 

had for the cession of surplus lands." 

In accordance with her instructions, Miss Fletcher prepared, 
upon completion of her work, separate schedules of allotments in 
severalty, of "Lands set apart for Grave Yards" and of "Lands set apart 
for Agency and School purposes." All three schedules were filed with 
the Commissioner of Indian Affairs (Ex. p) and approved by the Secre- 
tary of the Interior (Ex. w). They were thereafter bound in a single 
volume and preserved by the Bureau of Indian Affairs. The volume bears 
the title ''Schedule of Allotments to Indians on the Nez Perce Reser- 
vation, Idaho."' (Ex. bb) 


As already indicated, the allotment policy was coupled closely 
with the program to acquire excess Indian lands. On October 5, 1892,as 
Miss Fletcher's work on the Nez Perce Reservation was drawing to its 
close, the Acting Secretary of the Interior wrote to the Commissioner of 
Indian Affairs (Ex. e): 

"The Secretary of the Interior's attention has, by Special 

Agent Miss Fletcher, been called to the matter of treat- 

ing with the Nez Perce Indians of Idaho for the purchase 

and release by them of their surplus lands. *** In this 

connection attention is called to the request of Hon. Fred 

T. Dubois that a movement be set on foot looking to the 

opening of this reservation..." (Emphasis supplied. ) 

On October 26, 1892 Secretary of the Interior Noble requested 
President Harrison to authorize the appointment of a Commission to 
negotiate with the Nez Perce Indians for the sale of their surplus lands 


(Ex. g). In this letter too he emphasized the purpose of the negotiations: 


".. .It is urged by Senator Dubois that steps be taken look- 
ing to a speedy opening of the reservation. *** [T]he 
sooner the surplus lands of the reservation are opened up 
to white settlement the better it will be for the Indians." 
(Emphasis supplied. ) 
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The President granted the Secretary's request. On November 
14, 1892, the Secretary of the Interior forwarded to the Commissioner 
of Indian Affairs commissions designating three men to negotiate with 
the Nez Perce Tribe for the sale of its surplus land (Ex. i). On Novem- 
ber 17, 1892 the Commissioner sent his letter of instruction to these 
three men, in which he told them (Ex. j, p. 3): 

"You will assemble a full council of the Indians and submit 

the subject of ceding the surplus land for their considera- 

tion." (Emphasis supplied.) __ 

The negotiations began on December 5, 1892 and concluded with 
the signing of an agreement for the cession of Nez Perce lands on May 1, 
1893. As already indicated, the ultimate issue to be decided in this case 
is whether the lands bought by the United States under this agreement 
were the surplus lands, available for resale to settlers, as appellants 
contend, or whether the United States also bought lands already set 
apart and used for Indian cemetery, agency and school purposes, as 
appellee suggests. 


STATEMENT OF POINTS 


1. Appellee has conceded that mandamus lies to enforce the 
“positive command" of a statute. The Act of June 4, 1953, 67 Stat. 41, 
contains such a "positive command, " which requires the Secretary of 
the Interior to obtain the consent of the beneficial owner before convey- 
ing Indian land. 


2. If the District Court based its decision on the allegation that 
the United States had "record title" to the land in issue, that decision 
was erroneous because (a) the United States does not have record title, 
(b) even if it had, that would not defeat the jurisdiction of the courts, 
and (c) the undisputed interest of the United States is not challenged in 


this suit and would not be diminished if appellants are granted judgment. 
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3. This suit, being a suit against the Secretary of the Interior, 
may be brought in the District of Columbia, even though it involves 
action of the Secretary affecting land in Idaho. 


4. If the merits are considered, judgment must be entered for 
appellants as appellant Tribe never relinquished its beneficial interest 


in the lands in controversy 


SUMMARY OF ARGUMENT 


Though the ultimate decision on the merits would necessarily 
affect the entire 1700-acre area, the jurisdictional question can be 
approached from two distinct points of view, one affecting only 19 acres, 
which appellee attempts to convey to third parties; the other affecting 
the remaining 1, 681 acres as to which appellee denies appellant Tribe's 
rights, without intending to convey to third parties. 


The 19 acres are to be conveyed under the Act of June 4, 1953, 
67 Stat. 41, which provides that ''the consent of the beneficial owner shall 
be obtained before the conveyance of title to land held by the United 
States in trust for an individual Indian or Indian Tribe..."'' Appellants 
submit that the consent provision is a clear statutory command, which 
the District Court had jurisdiction to enforce. After taking initial juris- 
diction the Court would necessarily have had to determine whether appel- 
lant Tribe was, in fact, the beneficial owner of the disputed land. It 
had the power to do just that. Roberts v. United States ex rel. Valentine, 
176 U.S. 221 (1900), Lane v. Hoglund, 244 U.S, 174 (1917), Work v. 
United States ex rel. McAlester, 262 U.S. 200 (1923), Wilbur v. United 
States ex rel. Krushnic, 280 U.S. 306 (1930). If upon consideration of 
the merits, the Court had found the allegations of the complaint to have 
been proved, it could have issued its order, requiring the Secretary of 
the Interior to obey the Congressional mandate. 

With regard to the entire 1700-acre area, appellant Tribe has 
asserted its treaty right of use and occupation, which is protected by 
the Constitution of the United States and with which defendant has inter- 
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fered. Shoshone Tribe v. United States, 299 U.S. 476 (1937), Chippewa 


Indians v. United States, 301 U.S. 358 (1937). It has asked that ap- 
pellee he enjoined from depriving it of its rights, in violation of the 
Constitution of the United States. As was demonstrated in appellants’ 
opening brief, the District Court had jurisdiction to entertain sucha 
Suit, even though the United States asserts ownership of the property. 
(Since the brief was filed, the United States Supreme Court reaffirmed 
the principles there set out in Harmon v. Brucker, U.S. Sup. Ct., 
March 3, 1958, reported at 26 L. W. 4166.) If, as appellee now 
contends, the District Court based its decision on the allegation that 
the United States had record title to the controverted lands, its decision 
was error (a) because the United States does not have record title, (b) 
even if it does, the District Court would still have jurisdiction, United 
States v. Lee, 106U.S. 196 (1882), Land v. Dollar, 330 U.S. 731 
(1947), and (c) a judgment for appellants would not require depriving 
the United States of its "legal title'’ to the controverted lands. 


Appellee has also asked that the decision below be affirmed on the 
ground that it should have been brought in Idaho. The legal doctrine 
suggested by appellee was considered and decisively rejected in Phila- 
delphia Co. v. Stimson, 223 U.S. 605 (1912). 


Finally, appellee suggests that the decision below can be affirmed 
on the merits, i.e., that appellant Tribe conveyed its entire interest in 
the disputed land under the Agreement of 1893, 28 Stat. 326. AS ap- 
pellants here demonstrate, the Agreement of 1893 was concerned ex- 
clusively with surplus lands, which the United States acquired for resale 
to settlers. Neither of the parties intended the bargain to cover 
cemeteries, school and agency lands, which had been used by and for 


the Indians prior to 1893 and have been so used ever since that time. 
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ARGUMENT 


I. Appellee Has Conceded That Mandamus Lies To Enforce 

The "Positive Command" Of A Statute. The Act Of 

June 4, 1953, 67 Stat. 41, Contains Such A "Positive 

Command", Which Requires The Secretary Of The In- 

terior To Obtain The Consent Of The Beneficial Owner 

Before Conveying Indian Land. 

Appellee concedes that "[w]here relief in the nature of mandamus 
(affirmative or negative) is sought, the merits can be reviewed to the 
extent of determining whether it is a proper mandamus case, i.e., 
whether the governmental officer is under a ministerial duty which is 
"free from doubt’ or ‘equivalent to a positive command.' Wilbur v. 
United States, 281 U.S. 206, 218-219 (1930). . . If mandamus does 
lie, i.e. , if Congress has commanded the action sought, no question 
of suit against the United States arises" (Br. 13). 


If the phrases which appellee quotes from Wilbur v. United States 
are Set forth in their context, the applicable rule of law is even more 
clearly apparent: 


"Where the duty in a particular situation is so plainly 
prescribed as to be free from doubt and equivalent 
to a positive command it is regarded as being so far 
ministerial that its performance may be compelled 
by mandamus, unless there be provision or implica- 
tion to the contrary." 

It is respectfully submitted that appellee's concession on this 
question removes one of the points at issue in this suit from the realm 
of controversy. As appellee has correctly stated, "[t]he immediate 
cause for complaint [in this suit] was the proposal by the Secretary 
of the Interior to convey by quit claim deed pursuant to the Act of June 4, 
1953 (67 Stat. 41) approximately 19 acres of land to the Lapwai, Idaho, 
school district." (J.A. 10). That Act, the very law under which the 
deed was executed, requires of the Secretary of the Interior 

"That the consent of the beneficial owner shall be 
obtained before the conveyance of title to land held 
bythe United States in trust for an individual Indian 


Qr Indian Tribe. . . " 
“¢ : -- 
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There is no question that under the terms of the statute the duty of the 
Secretary to obtain the consent of the beneficial owner is "so plainly 
prescribed as to be free from doubt and equivalent to a positive com- 
mand." The intended delivery of the deed without appellants’ consent 
is thus a clear violation of the statutory requirement. Under these 
circumstances, appellants have a right to invoke the jurisdiction of the 
courts and the courts may examine the merits of the controversy, even 
under appellee's theory of the case. 


As indicated, the Act of June 4, 1953 commands the Secretary to 
obtain the consent of the beneficial owner before delivering the deed. 
He may not exercise his discretion on this subject. To be sure, he 
has to construe the law to determine whether appellant Tribe is actually 
the beneficial owner of the land, but the need to make that determination 


does not remove this case from judicial scrutiny. As was said by the 
Supreme Court of the United States in Roberts v. United States ex rel. 
Valentine, 176 U.S. 221, 231 (1900): 


"Every Statute to some extent requires construction 
by the public officer whose duties may be defined 
therein. Such officer must read the law, and he 
must, therefore, ina certain sense, construe it, in 
order to form a judgment from its language what 
duty he is directed by the statute to perform. But 
that does not necessarily and in all cases make the 
duty of the officer anything other than a purely 
ministerial one. If the law direct him to perform 
an act in regard to which no discretion is committed 
to him, and which, upon the facts existing, he is 
bound to perform, then that act is ministerial, 
although depending upon a Statute which requires, 
in some degree, a construction of its language by 
the officer. | Unless this be so, the value of this 
writ is very greatly impaired. Every executive 
officer whose duty is plainly devolved upon him by 
Statute might refuse to perform it, and when his 
refusal is brought before the court he might 
successfully plead that the performance of the duty 
involved the construction of a statute by him, and 
therefore it was not ministerial, and the court 
would on that account be powerless to give relief." 
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These words were reiterated in Lane v. Hoglund, 244 U.S. 174, 182 
and again in Work v. United States ex rel. McAlester, 262 U.S. 200, 
208 (1923), and Wilbur v. United States ex rel. Krushnic, 280 U.S. 306, 
318 (1930). 


Nor has this Court hesitated to compel administrative action 
where the statute clearly required it. See Hines v. United States, 
70 App. D.C. 206, 105 F. 2d 85 (1939); Chambers v. Robertson, 87 
App. D.C. 91, 183 F. 2d 144 (1950), reversed on the merits 341 U.S. 
37; Higginson v. Schoeneman, 89 App. D.C. 126, 190 F. 2d 32 (1951); 
Chapman v. Santa Fe Pac. R. Co., 90 App. D.C. 34, 198 F. 2d 498, 
cert. den. 343 U.S. 964. 


In their opening brief appellants cited, inter alia, the decision of 
this Court in West Coast Exploration Co. v. McKay, 93 App. D.C. 307, 
213 F. 2d 582 (1954), pointing out that in that case the Court went 
beyond the fact situation posed by this case to uphold the jurisdiction of 
the District Court. Appellee appears to recognize that if the courts 
had jurisdiction in the West Coast Exploration case, they certainly have 
jurisdiction in this case. It contends, however, that in the West Coast 
Exploration case the law "went awry", at least as far as the opinion of 
Chief Judge Stephens is concerned (Br. 13). Contending that the 
majority opinion, subscribed to by five members of this Court, was 
only "an expression of an opinion of [ Chief Judge Stephens] and two 
other judges" (Br. 14), which was "a deviation from true" (Br. 13), 


appellee places its emphasis upon the concurring opinions. 


But the concurring opinions in the West Coast Exploration case do 
not offer any comfort to appellee. The additional opinion of Judge 
Prettyman, concurred in by Judge Bazelon, for instance, strongly sup- 
ports appellants' theory in this case: 

"If petitioner were to establish its propositions, 
‘ if the Secretary had only a purely minis- 
terial duty to execute the papers, mandamus would 


issue. Many cases, beginning with Marbury v. 
Madison and extending in a long, unbroken line down 


x “ » 8 
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to Higginson v. Schoeneman in this court, establish 
that courts have power to compel an executive of- 
ficer to perform a merely ministerial act which the 
Congress has directed him to perform. That rule 
has been applied in a great variety of cases, includ- 
ing some which involved land of the United States, 
payments out of the Treasury of the United States, 
and other similar matters in respect to which courts 
have no general power."" At 611. 


Nor can appellee rely on the opinion of Circuit Judge Washington, 
in which the present Chief Judge joined. That opinion held that the 
courts do not have jurisdiction where the complaint ''seeks to obtain 


possession of and title to "unquestionably sovereign property.' "' At 613. 


In this suit, as distinguished from the West Coast case, the disputed 
property is not "unquestionably sovereign" and appellants do not seek 
to obtain title. 


From the foregoing cases it is evident that the District Court had 
jurisdiction to compel the Secretary of the Interior to abide by the clear 
and unmistakable requirement of the Act of June 4, 1953, 67Stat. 41 that 
he obtain the consent of the beneficial owner before delivering the deed 
_ in issue here. Before entering judgment, the Court must, of course, 
determine that appellant Tribe is, in fact, the beneficial owner, which 
requires consideration of the merits. As the above-cited cases 


demonstrate, the Court had the power to reach the merits. Its failure 


to do so constitutes error. 
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If The District Court Based Its Decision On The Allegation 
That The United States Had ''Record Title’ To The Land In 
Issue, That Decision Was Erroneous Because (a) The United 
States Does Not Have Record Title, (b) Even If It Had, That 
Would Not Defeat The Jurisdiction Of The Courts, And 
(c)The Undisputed Interest Of The United States Is Not 
Challenged In This Suit And Would Not Be Diminished If 
Appellants Are Granted Judgment. 


A. Introductory. 


The discussion under point I deals only with the 19 acres of land in- 
tended to be conveyed under the terms of the Act of June 4, 1953. That 
tract is part of a larger area of 1,700 acres, similarly situated, the right 
to the use of which is claimed by appellant Tribe, which right is denied by 
appellee. A determination on the merits as to the 19 acres will necessari- 
ly be a determination as to the entire 1,700 acres. 


With regard to the 19 acres appellants asserted appellee's violation of 
a specific statutory requirement, which, by appellee's own concession, pro- 
vided appellants with a judicial remedy. With regard to the other 1, 681 acres, 
appellants assert that appellee's action deprives them of their property with- 
out due process of law, in violation of the Fifth Amendment to the Constitution 
of the United States. They ask that appellee be directed to accord them the 


right of use and occupation of the land, as guaranteed them by Treaty. 


The District Court based its judgment for the appellee on purely 
jurisdictional grounds, noting that the United States "claims to own" the 
property in issue (J.A. 15). Appellants demonstrated in their opening 
brief that it was error to hold thatthe mere claims of ownership of the 
property by the United States defeated the jurisdiction of the courts. 


Appellee places a more narrow construction on the decision of the 
District Court. Refusing to take issue with the argument advanced by ap- 
pellants, he suggests that the true basis for the decision below was that the 
District Court found the "record title"’ to be in the United States. As no 
memorandum opinion, findings of fact or conclusions of law were filed inthis 


case and as the judgment (J. A. 15,16) is silent on the Court's reasoning and 


1 Appellants alsogskéd for a declaratory judgment as to the ownership of the land, but do not press that 
portion of ther prayer for relief. e 
; Ls - ry, | > e - € . < 





14 
the oral ruling from the bench (J. A. 15) ambiguous, it is difficult to deter- 
mine the true basis for the decision below. But if the decision was based 
on the narrower ground suggested by appellee it was still erroneous. As 
will now be demonstrated, the contention that the courts do not have juris- 
diction over this Suit because the United States has "record title” to the dis- 
puted land is erroneous because (1) the United States does not, in fact, have 
"record title," (2) even if it had, that fact would not deprive the courts of 
jurisdiction, and (3) the interest of the United States which the Court below 
erroneously denominated "record title” is not in dispute in this action and 
would in no way be affected or diminished if appellants’ prayer for relief 
were granted. 


B. The District Court erred in holding that the United States had 
"record title” to the disputed land. 


Black's Law Dictionary, 3d Edition, defines "record title" and "title 
of record” as follows: 


"A title to real estate, evidenced and provable by 
one or more conveyances or other instruments all 
of which are duly entered on the public land records." 


It is respectfully submitted that the only "public land record" re- 
lating to the lands in issue is Exhibit bb, entitled "Schedule of Lands set 
apart for Grave Yards" and "Schedule of Lands set apart for Agency and 
School purposes," which in no way indicates that title is in the United States. 
The conveyance under which appellee claims title to be in the United States 
is the Agreement of 1893, 28 Stat.326, the proper construction of which is 
here in dispute. 

The United States thus clearly does not have "record title” and if the 
District Court based its decision on the finding that it did, as appellee con- 
tends, the decision must be reversed because the finding of fact on which it 
is based is not supported by the evidence” | 


C. Even if record title" to the disputed land were in the United 
States, that fact would not deprive the District Court of juris- 
diction 
Even if the interest of the United States could correctly be denomi- 
nated "record title", the fact that "record title" tthe land here in dispute 





2 Sec pp. 13-17,, infra, for discussion of “legal title.”  % 
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is in the United States would not defeat the jurisdiction of the courts. Record 
title was in the United States in United States v. Lee, 106 U.S. 196 (1882). 
As was there said by the Solicitor General: 


"The object of the suit is to recover from the possession 
from the United States, and can be maintained only by in- 
validating this record title of the United States."' At 196. 


Yet the Court assumed jurisdiction and granted judgment to the plaintiff. 
And in Land v. Dollar, 330 U.S. 731 (1947), the Court said: 


" we assume that record title to the shares is in the Com- 
mission. In United States v. Lee...record title of the land 
was in the United States and its officers were in possession. 
The force of the decree in that case was to grant possession 
to the private claimant. Though the judgment was not res 
judicata against the United States, p.222, it settled as be- 
tween the parties the controversy over possession. Pre- 
cisely the same will be true here, if we assume the alle- 
gations of the complaint are proved." At 737. 


There, too, jurisdiction was upheld. Thus the Supreme Court has clearly 
held that in a suit to enjoin Federal officer from depriving a citizen of his 
property rights the mere fact that the United States has "record title" to 
the property does not defeat the jurisdiction of the courts. 


D. The unquestioned interest of the United States in the disputed 
lands, generally denominated "legal title", is not in issue in 
this suit and would not be defeated if judgment were granted 
for appellants. 


As this case was decided by the District Court without reaching the 
merits, it must be assumed that appellants ''might be able to prove" their 
allegations. Ickes v. Fox, 300 U.S. 82,96 (1937). On these allegations the 
respective rights of the United States and the Nez Perce Tribe are defined 
by the Treaty of 1855, 12 Stat.957 and the Treaty of 1863, 14 Stat. 647 (J. A. 
2, 8). 

Under the Treaty of 1855 a reservation including the lands here in 
issue was created "for the use and occupation" of appellant Tribe and 
"marked out for [its] exclusive use and benefit " (12 Stat. 957, 958). In 1863 
the Nez Perce Tribe relinquished a portion of the Reservation, but as to the 
remainder, which still included the disputed lands, the United States con- 


firmed that it was reserved,"for a home, and for the sole use and occu- 
pation" of the, Nez Perce Tribe (14 Stat. 647). 
2 t 
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16 
The respective interests in land of the United States and the Indian 
Tribe which arise out of such treaty relationship have been given varying 
legal labels. Generally, the interest of the United States has been denomi- 
nated a "fee interest" or "legal title’ (but not "record title"), subject to an 
Indian “treaty right of occupancy" or "beneficial interest.'' As was said 
by Justice Cardozo with regard to lands of the Shoshones: 


"Title in the strict sense was always in the United States, 
though the Shoshones had the treaty right of occupancy with 
all its beneficial incidents... The right of occupancy is 
the primary one to which the incidents attach, ...'' Shoshone 
Tribe v. United States, 299 U.S. 476, 496 (1937). 


This Indian "right of occupancy” has been said to be ''as sacred as 
the fee simple, absolute title of the whites."" Cherokee Nation v. Georgia, 
5 Pet. (U.S.) 1, 48 (1831). As the Supreme Court emphasized in Chippewa 
Indians v. United States, 301 U.S. 358, 375 (1937), a treaty "right of oc- 
cupancy" is a property right protected by the Constitution: 


"Our decisions, while recognizing that the government has 
power to control and manage the property and affairs of its 
Indian wards in good faith for their welfare, show that this 
power is subject to constitutional limitations and does not 
enable the government to give the lands of one tribe or band 
to another or to deal with them as its own." [Citing Lane v. 
Santa Rosa, 249 U.S. 110,113, United States v. Creek Nation, 
295 U.S. 103,109, 110, Shoshone Tribe v. United States, 299 
U.S. 476, 497. ] 


This principle was reaffirmed in United States v. Klamath and Moadoc Tribes, 
304 U.S. 119, 123 (1938). 

It is with this treaty "right of occupancy", not the title, that appellee 
has interfered. And it is to protect the treaty right of occupancy that appel- 





lants have invoked this judicial remedy. 

The cases cited by appellee in support of its position are not in point. 
Minnesota v. United States, 305 U.S, 382 (1939) was a condemnation suit 
brought by the State of Minnesota and involving Indian land. It did not in- 
volve an allegation that a Federal official was acting in excess of his Con- 
stitutional or statutory authority. If judgment had been granted for the State, 
the United States would, in fact, have been divested of its legal title to the 
land. No such divestiture would flow from a judgment for appellants in this 


, 4% 
case. * 
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In Morrison v. Work, 266 U.S. 481 (1925), the courts were asked to 
review the Government's "method of managing and disposing” of certain In- 
dian trust property. It did not involve a situation in which trust responsibility 
was denied, as is the case here, but one in which there was a dispute as to 
the manner in which it was to be carried out. The Court explicitly distinguished 
the case from fact situations such as this one: 


"The case at bar is unlike those in which relief by injunction 
has been granted against the head of an executive department, or 
other officer of the government, to enjoin an official act on the 
ground that it was not within the authority conferred, or that it 
was an improper exercise of such authority, or that Congress 
lacked the power to confer the authority exercised. In those cases 
the act complained of either involved an invasion or denial of a 
definite right of the plaintiff, or it operated to cast a cloud upon 
his property."' At 486-487. 


Nor are the Court of Appeals decisions cited by appellee controlling. 
In Young v. Anderson, 81 App. D.C. 379, 160 F. 2d 225 (1947), cert. den. 331 
U.S. 824, the Court placed heavy emphasis on the fact that appellant had 
voluntarily conveyed the disputed land to the United States and was now seek- 
ing to set the conveyance aside. Wood v. Phillips, 50 F.2d 714 (C. A. 4, 1931) 
decided merely that the action brought against a United States Forest Super- 
visor should have been brought at law rather than in equity. Finally, George 
v. Humphrey, 93 App. D.C. 215, 208 F.2d 844 (1953) was a suit to reach and 
dispose of funds in the United States Treasury, which did not involve an alle- 
gation that a Government official was acting in excess of his Constitutional 
or Statutory authority: 

In the instant case, appellants recognize the interest of the United 
States in the lands in controversy as it derives from the Treaty of 1855, 12 
Stat.957. Whatever that interest may be called, appellants do not challenge 
it and do not seek to divest the United States of it. This is not like the situa- 
tion in Larson v. Domestic and Foreign Commerce Corp. , 337 U.S. 682 (1949) 
or even West Coast Exploration Co. v. McKay, supra, where plaintiffs sought 
to achieve the transfer to them of a title admittedly in the United States. What 


3 Blondet v. Hadley, 144 F, 2d 370(C.A, 1, 1944), cited by appellee, actually supports appellants’ contention, 
as the Court held that it could reach the merits on the contention that defendant, a Government official, was 
trespassing on plaintiff's property. 
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appellant Tribe seeks is not title to the land but adherence to the terms 
of the Treaties of 1855 and 1863, and recognition of the right of "use 
and occupation" vested in it by those Treaties, with which appellee is 
interfering, in violation of the Constitution of the United States. As 
the Supreme Court has said, the Government's power to deal with lands 


such as these is subject to "constitutional limitations"’. It may not 
“deal with them as its own." See Chippewa Indians v. United States, 


supra. Appellee's actions in dealing with appellant Tribe's land as 
if it were owned outright by the Government is unconstitutional anda 
suit to enjoin such unconstitutional action is recognized as an exception 
to the "sovereign-immunity doctrine", as a suit to which the United 
States is not a necessary party. Larson v. Domestic and Foreign 
Commerce Corp., supra. As was Said by the United States Supreme 
Court very recently: 
"'. . . [J]udicial relief is available to one who has 

been injured by an act of a government official 

which is in excess of his express or implied powers. 

School of Magnetic Healing v. McAnnulty, 187 U.S. 


94, 108. Philadelphia Co. v. Stimson, 223 U.S. 
605, 621-622, Stark v. Wickard, 321 U.S. 288, 





310. The District Court had not only jurisdiction 
to determine its jurisdiction but also power to 
construe the statutes involved to determine whether 
the respondent did exceed his powers."" Harmon 
v. Brucker, U.S. Sup. Ct., March 3, 1958 
(reported at 26 L. W. 4166, 4167). 
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Il. This Suit, Being A Suit Against The Secretary Of The 

Interior, May Be Brought In The District Of Columbia, 

Even Thought It Involves Action Of The Secretary 

Affecting Land In Idaho. 

Though the District Court did not base its decision thereon, ap- 
pellee suggests that this suit could also have been dismissed on the 
ground that it is a local action which should properly have been brought 
in Idaho. The Secretary cites as authority for this contention the deci- 
sion of the Supreme Court in Ellenwood v. Marietta Chair Co., 158 U.S. 
105 (1895). However, the Ellenwood case has no reasonable relation- 
ship to the case at bar. It involved a dispute between private parties 
over an alleged trespass upon land and was decided on that narrow 
ground, as is revealed by the holding in the case: 

"By the law of England, and of those states of the 
Union whose jurisprudence is based upon the 
common law, an action for trespass upon land 
like an action to recover the title or the posses- 
sion of the land itself, is a local action, and can 
only be brought within the state in which the land 
lies."" At 107. 

There is no implication in the Ellenwood case which can be ap- 
plied to the instant case. The point raised by defendant was, however, 
before the Supreme Court in another action, in which the Court took 
specific note of the Ellenwood case, and was there decided squarely 
against it. The case in question was Philadelphia Company v. Stimson, 
223 U.S. 605 (1912). It involved an action brought in the District of 
Columbia to enjoin the Secretary of War from taking certain action in 
connection with the establishment of harbor lines in the harbor of 
Pittsburgh, Pennsylvania. Plaintiff contended that the Secretary 
thereby encroached upon its property, in excess of his statutory author- 
ity. The defense raised the very jurisdictional issues which have here 
been raised and had both issues decided against it. With regard to the 
jurisdiction of the courts of the District of Columbia over an action in- 


volving land in Pennsylvania, the then Justice Hughes observed: 


4 As the Secretary of the Interior could not be sued in Idaho, appellee really means to say that this 
action cannot be breught anywhere. 
® 





° Cited with”aBproval in Harmon v. Brucker, aoptA 
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"The fourth and fifth special grounds of demurrer 
assert that the supreme court of the District of Co- 
lumbia had no jurisdiction to define boundaries in the ; 
state of Pennsylvania, or to remove a cloud upon 
title to land in that state. 

"In dealing with these objections, it is important 
to observe the precise nature of the suit. It was 
not to determine the local law. It was not to 
restrain trespass. Northern Indiana R. Co. v. 
Michigan C. R. Co., 15 How. 233, 14 L. ed. 674; 
Ellenwood v. Marietta Chair Co., 158 U.S. 105, 
39 L. Ed. 913, 15 Sup. Ct. Rep. 771. It was 
not brought to try the naked question of the title to 
the land. Massie v. Watts, 6 Cranch, 148, 158, 
3 L. Ed. 181, 185. While the complainant's 
title lay at the foundation of the suit, and it would 
be necessary for the complainant to prove it, if 
denied, still, if its title to the land under water 
were established or admitted to be as alleged, the 
question would remain whether the defendant, in 
imposing restrictions upon the use of the property 
was acting by virtue of authority validly conferred 
by a general act of Congress. This was the 
principal question which the complainant sought to 
have determined. The defendant is within the 
District, amenable to the process of the court. 
There is no ground upon which it may be denied 
jurisdiction to decide whether he should be re- 
strained from continuing his opposition to the 
complainant's plan of improvement. Rather 
should it be said that the case falls within the 
general rule sustaining the jurisdiction of a court 
of equity which has control of the person of the 
defendant and may compel obedience to its decree. 
Phelps v. McDonald, 99 U.S. 298, 308, 25 L. ed. 
473, 476."" At 622-623. (Emphasis supplied. ) 


Appellee relies also on the decision of the District Court for the 
District of Columbia in Jimmie George v. George M. Humphrey, 
Secretary of the Treasury, et al., Civil Action No. 5348-52, in which 
one of the two grounds of dismissal was that the action would affect land 
in Alaska. That decision was clearly in conflict with Philadelphia 
Co. v. Stimson, supra, a conflict which was undoubtedly recognized 


by this Court when it failed to base its affirmance on that ground. 
See George v. Humphrey, supra. 
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As has been shown, the Philadelphia Company case clearly de- 
monstrates that the issue raised by appellee with regard to the proper 
locus of the suit is without merit® |The District Court for the District 
of Columbia has traditionally been the proper forum for suits against 
cabinet officers, even though the threatened wrong would have occurred 
outside the District. It is obvious that acceptance of the rule proposed 
by appellee would mean that if a cabinet officer illegally seized or used 
private land, the owner could obtain judicial relief only if theland were 
located in the District of Columbia. Such a result would be clearly 
absurd. 


IV. If The Merits Are Considered, Judgment Must Be 
Entered For Appellants As Appellant Tribe Never 
Relinquished Its Beneficial Interest In The Lands 
In Controversy. 


A. The text of the enacting statute makes it clear 
that the 1893 Agreement involved a cession 
only of those lands which were to be thrown 
open to settlement. 

In order to determine which lands were the subject matter of the 
cession, we must look first to the very language of the Agreement and 
the ratifying statute. Descriptive language from which conclusions 
about the subject matter of the cession can be drawn is to be found in 
three distinct places, the first of which is the Preamble to the Agree- 
ment, 28 Stat. 326, which reads as follows: 

"Whereas the President, under date of October thirty- 
first, eighteen hundred and ninety-two. . . author- 


ized negotiations with the Nez Perce Indians of Idaho 
for the cession of their sur lus lands..." 





6 In Payne v, Central Pacific R, Co., 255 U.S. 228 (iy21), the Supreme Court affirmed an injunction 
against the Secretary of the In: rior with regard to lands in Oregon and California, in a suit brought in the 
District of Columbia. In Lane v, Hoglund, supra, alo brought in the District of Columbia, a writ of 
mandamus was granted to compel the issuance of 2 patent to land in California. In Work v. United States 
ex rel, McAlester, supra, the land was in Oklahoma. In Wilbur v. United States ex rel, Krushnic, supra, 


it was in Colorado, See also West Coast Exploration v. McKay, supra, and Clackamas County, Ore. v. 


McKay, 94 App. D.C. 108, 219 F, 2d 479 (1954), involving lands in California and Oregon. 
_ ¢ 
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The second reference is in Article I of the Agreement, 28 Stat. 
327, which provides that the Nez Perces 
"  . . cede, sell, relinquish, and convey to the 
United States all their claim, right, title and 
interest in and to all the unallotted lands within 
the limits of said Reservation [ with certain excep- 
tions not here in issue. |" 

The third reference is contained in the ratification provisions 
added by Congress, 28 Stat. 332, which provide: 

"That immediately after the issuance and receipt by 
the Indians of trust patents for the allotted lands, 
as provided for in said agreement, the lands so 
ceded, sold and relinquished, and conveyed to the 
United States shall be opened to settlement by pro- 
clamation of the President, and shall be subject to 
disposal only under the homestead, townsite, stone 
and timber, and mining laws of the United States, 
excepting the sixteenth and thirty-sixth sections in 
each Congressional township, which shall be 
reserved for common-school purposes and be subject 
to the laws of Idaho. . ." 

Thus we find that the Agreement describes the ceded area both as 
"surplus lands" and as "unallotted lands", which terms evidently are 
considered synonymous. Clear meaning is given to them by the ratify- 
ing provision that "the lands so ceded. . . shall be opened to settle- 
ment. . ."" The only exception covers lands reserved for "common- 
school"' purposes, which are, of course, in aid of settlement. It is 
evident, therefore, that Congress understood all the land acquired under 
the Agreement to be available for acquisition under the homestead or 
mining laws, and that it further directed the complete disposition of the 
territory by opening it to settlers or for mineral development, subject 


to the provision for school lands. 


It is thus evident, from a mere examination of the Agreement and 
the enacting statute, that cemeteries, school and agency lands, which 
were not surplus to Indian needs and could certainly not be thrown open 


to settlement, were not included in the cession. 
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B. The negotiations preceding the 1893 Agreement reflect the under- 
standing that the lands in controversy were not included in the 
cession. Se 


It has already been shown that the cession agreement as ratified by 
Congress was on its face limited to surplus lands available for resale. There 
is, therefore, no need to go behind the text of the statute and to apply the 
legal presumptions that would operate in favor of the Nez Perce Tribe. How- 
ever, if that is done any remaining doubt as to the correctness of the Tribe's 
position must evaporate. 

The cardinal rule for the construction of Indian treaties was laid 
down by the Supreme Court in Jones v. Meehan, 175 U.S. 1, 1° (1899): 


"In construing any treaty between the United States and an 
Indian tribe, it must always...be borne in mind that the negoti- 
ations for the treaty are conducted, on the part of the United 
States, an enlightened and powerful nation, by representatives 
skilled in diplomacy, masters of a written language, understanding 
the modes and forms of creating the various technical estates known 
to their law, and assisted by an interpreter employed by them- 
selves; that the treaty is drawn up by them and in their own lan- 
guage; that the Indians, on the other hand, are a weak and depen- 
dent people, who have no written language, and are wholly un- 
familiar with all the forms of legal expression, and whose only 
knowledge of the terms in which the treaty is framed is that im- 
parted to them by the interpreter employed by the United States; 
and that the treaty must therefore be construed, not according to 
the technical meaning of its words to learned lawyers, but in the 
sense in which they would naturally be understood by the Indians." 


This rule was in conformity with the thinking expressed in earlier 
opinions of the Supreme Court, such as that of Chief Justice Marshall in 
Worcester v. Georgia, 6 Pet. (U.S. ) 515, 552 (1832): 


"Is it reasonable to suppose that the Indians, who could not 
write, and most probably could not read, who certainly were not 
critical judges of our language, should distinguish the word '‘allot- 
ted' from the words 'marked out". *** If the term would admit of 
no other signification which is not conceded, its being misunder- 
stood is so apparent, results so necessarily from the whole trans- 
action, that it must, we think, be taken in the sense in which it 
was most obviously used." 


It is in conformity with the rules laid down in Jones v. Meehan and 
Worcester v. Georgia that appellants submit that the Agreement of 1893 must 


be construed in the light of how it would have appeared to the negotiators, 


particularly the Iadians. 
a, . 
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The "natural understanding" within the meaning of Jones v. Meehan, 
supra, which the Nez Perce Indians of 1893 had of their Agreement with the 
Government of the United States can be gathered from the record of the ne- 
gotiations as well as from the historical background, which provided the set- 
ting in which the negotiations took place. 

As the review of developments leading up to the negotiations demon- 
strates (see ante, pp. 2-6 ), all that the Government wanted from the Tribe 
was its surplus land, which was to be resold to settlers. That is also true 
of the negotiations themselves. Throughout the proceedings the terms "sur- 
plus lands” and "tunallotted lands" were used interchangeably. (See Ex. y.) 
The subject matter of the transaction was land which was no longer needed 
by the Indians. This was made clear at the outset of the negotiations when 
the Indians were advised that the "Commissioners have now come to treat 
for your surplus lands." (Ex. y, p.26.) 

Appellee ignores the background information contained in the record 
and the rules of treaty construction which make it relevant. Instead, in seek- 
ing to construe the Agreement of 1893, appellee plucks two words, "unallot- 
ted lands", from the text and proceeds to analyze them in the light of Sec- 
tions 1 and 5 of the General Allotment Act, 24 Stat.388, as well as certain 
court decisions, handed down during the period 1907-1923, involving other 
Indian tribes and having no bearing on the Nez Perce Agreement (Br. 16-20). 

As appellants have pointed out.in analyzing the Act of August 14, 1894 
it is necessary to look to the Preamble of the Nez Perce Agreement, 28 Stat. 
326, Article I of the Agreement, 28 Stat.327, and the ratification clause, 28 
Stat. 332. Appellee looks only to Article I. In doing so, he runs afoul of the 
principle of statutory construction laid down in United States v. Heirs of 
Boisdore, 49 U.S. (8 How.) 113, 122 (1850): 


"In expounding a statute, we must not be guided by a single 
sentence or member of a sentence, but look to the provision of the 
whole law, and to its objects and policy." 


That this principle holds as good today as it did in 1850 was made 
clear by the Supreme Court in Mastro Plastics Corp. v. N.L. R.B.,350 U.S. 
270, 285 (1956) and N. L. R. B. v. Lion Oil Co. , 352 U.S. 282 (1957), where the 


above quotation was cited with approval. To construe an agreement on the 
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basis of "the intent of the parties as pence from the whole instrument and, 
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the state of affairs existing at the time it was made" is also a fundamental 
canon of contract law. Chesapeake & Ohio Canal Co. v. Hill, 82 U.S. (15 
Wall) 94, 103 (1872). 

By looking to the entire agreement and the ratification clause, we 
find that the ceded lands are referred to interchangeably as "surplus" or 
"unallotted"' lands and that the Congress intended to throw them open to 
settlement Appellee, as already indicated, looks only to Article I, where 
the ceded lands are designated "unallotted" lands. 

Appellee then proceeds to define the term "unallotted." In doing so, 
he blithely ignores the rule of Jones v. Meehan, Supra. His utter disregard 
of that rule is pointed up by the following statement, appearing on page 16 
of appellee's Brief: 


"Indeed the meaning of the term ‘unallotted lands' becomes clear 
upon a reading of the General Allotment Act of 1887 referred to 
in the Agreement of 1893, 28 Stat. at pp. 326-327." 


The General Allotment Act is referred to in the Preamble to the 
Agreement as the basis for the President's authority to enter negotiations 
with the Nez Perces. How could it possibly have given the Nez Perces a clue 
to the terms of the treaty? Is it at all likely that the Indian negotiators had 
read that law or understood it? The answer is clearly "no," for as the re- 
cord shows, the Indian negotiators could not even read the Agreement before 
them, but had to have it interpreted to them (see Interpreters' Certificate, 
Ex.y, p-25). Moreover, 168 of the 237 Nez Perces who signed the Agree- 
ment in person signed with an 'X"" mark (see Ex. y, pp. 65-67). 

As indicated, appellee relies on the General Allotment Act and on 
judicial decisions handed down many years later and involving other Indian 
tribes. He looks to the ''technical meaning" of words to "learned lawyers," 
which the Supreme Court has said should not be done. Jones v. Meehan, supra. 
The decisions, cited by appellee, which refer to the general concept of divid- 
ing tribal land and conveying portions thereof to individual Indians, have 
clearly no bearing on the construction of the Agreement. Nor does the General 
Allotment Act shed any light on it. The language of the Agreement and all the 


7 The form of the agreement was not prepared by the negotiators, but followed a draft transmitted to the Treaty 


Commissioners by the Commissioner of Indian Affairs on November 17, 1892. SeeEx. j. The same “boiler- 
plate” form was used in the Yankron Sioux cession, 28 Stat, 314 and the cession of the Silew Reservation, 28 Stat. 
323. 









26 

evidence surrounding it makes it clear that the term "unallotted" land re- 
ferred only to surplus land available for settlement. Just as it was not 
reasonable to suppose in Worcester v. Georgia that the Indians distinguished 
between "allotted" and ''marked out, " it is unreasonable on the evidence in 
this case to distinguish between "unallotted" and "surplus." 

Cemeteries, school and agency lands were clearly not "surplus" and 
were thus not covered by the 1893 cession. 


rs The legislative history of the Agreement of 1893 makes it clear that 
it covered only lands surplus to the Indian needs and available for 
sale to settlers. 


The foregoing interpretation of the language of the statute is con- 
firmed by the legislative history. Ratification of the Agreement was first 
proposed through the introduction of H. R. 6253 in the 53d Congress, 2d Ses- 
sion. The Committee subsequently reported out a substitute bill, H. R. 7387, 
and stated in its report (H. Rept. 1050, 53d Cong. 2d Sess.): 


"The Committee on Indian Affairs, to whom was referred 
the bill (H. R. 6253) to ratify the agreement made with the Nez 
Perce's tribe of Indians in the State of Idaho, for the sale of their 
surplus lands, dated the 1st day of May, 1893 have had the same 
under consideration, and report a substitute for the bill (H. R. 
6253) and recommend the passage of the substitute. 

"On the 1st of May 1893, Robert Schleicher, James F. Allen, 
and Cyrus Beede concluded an agreement with the Nez Perces In- 
dians of Idaho, by which agreement the said Indians released to 
the United States about 556, 207 acres of land, to be opened to set- 
tlement under the provisions of the homestead, town site, timber, 
and stone and mineral laws of the United States. The bill reported 
by the committee provides that persons entering these lands shall 
pay $3.75 per acre for agricultural lands and $5 per acre for tim- 
ber and stone and mineral lands. 

"It is believed that the money received from the sale of these 
lands at the prices fixed in the bill will fully reimburse the Govern- 
ment for all expenditures made in connection with the purchase of 
the land or negotiation of the treaty, and all incidental expenses in 
any manner connected therewith. It is believed that the first pay- 
ment made under the treaty will be returned to the Treasury as 
quickly as settlers can make the payments required under the bill." 
(Emphasis supplied. ) 


While the text of the report need not be quoted here in full, it is evi- 
dent on the basis of the excerpt set forth above that the Committee consid- 
ered the Agreement to involve the acquisition of Indian surplus land for re- 
sale to settlers and mineral developers. This, too, was the understanding of 
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the House of Representatives when it debated the question of ratifying the 
Agreement. 

H.R. 7387, the Nez Perce ratification bill, never reached the floor 
of the House in its original form. However, the Agreement subsequently 
passed the Senate as a rider on the Indian Department Appropriation Bill 
for the fiscal year 1895, H. R. 6913, and was sent to conference. The con- 
ferees disagreed, the House members taking the position that the Nez Perce 
Agreement, as well as similar agreements with the Yankton Sioux and the 
Siletz Indians, included in the same bill, should be modified. When the mat- 
ter reached the House floor, representatives from the Midwestern and Wes- 
tern States urged that the House concur in the Senate's position, which was 
to accept the Agreement. 

Floor manager for the conference report was Congressman Holman, 
Chairman of the House conferees, who opposed the Nez Perce, Yankton Sioux 
and Siletz Agreements on two grounds: (1) that the purchase price should not 
be paid outright, but that the Government should hold the land in trust, for 
sale to the highest bidder, and pay the proceeds to the Tribe, (2) that no in- 
terest be allowed on the purchase money while it was deposited in the Treas- 
ury. Speaking of the proposal made by the House members in conference, 
Congressman Holman said: 


"The proposition of the House was that, inasmuch as we 
held those lands simply in trust for the Indians, we should not 
appropriate the money directly out of the Treasury for the pur- 
pose of paying for them, but that, as the Government received the 
money from time to time, it should place it to the credit of the 
Indians on the books of the Treasury. That would seem to be an 
act of justice to the Government of the United States as well as to 
the Indian tribes. For that reason the House did not make any 
appropriation of the money. The Senate, however, insists on an 
appropriation direct in all three instances, one case involving 
over a million dollars." 26 Cong. Rec. 8255. 


This position of the House conferees is of utmost importance with 
regard to the question at issue here. Their suggestion that the United States 
act as sales agent for the Tribe and convey the proceeds to it, rather than 
acquire the land outright, underlines their understanding of the transaction 
before them as a purchase of land for resale. This suggestion could not 


have been made if the conferees had understood the transaction to involve 


, 
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the purchase of some land which was not for sale. As to such lands their 
Suggestion simply would not have made sense. 

The Congressional debate which followed, excerpts from which have 
been set out in the Supplemental Appendix, demonstrates what the enacting 
statute shows on its face: that the Congressional intent in acquiring the "sur- 
plus lands" or "unallotted lands" of the Nez Perce Tribe was to acquire land 
for resale. Congressmen were concerned about the fact that the Nez Perces 
were to be paid $3 per acre for the ceded lands, particularly as they felt 
that some of the land might not be of a quality which would make it possible 
to resell it at that price. Some also objected to the proposed 5% interest rate. 
Feelings were tense and the final vote was relatively close. If someone had 
in this atmosphere suggested that the Government was paying $3 per acre 
for lands which had been used by the Government for thirty years, and which 
were then used for the benefit of the Indians and would continue to be used 


for their benefit for an indefinite period to come, and further that the Govern- 


ment was to pay $3 per acre to acquire full ownership of the land on which 
the Indians had built their churches and were burying their dead, the Agree- 
ment would have been considered scandalous and would undoubtedly have gone 
down to defeat. 

As it was, the yeas and nays were taken and the supporters of the 
Nez Perce Agreement won by 133 to 103 votes. 


D. It is a basic rule of Indian treaty construction that such treaties 


tmoust be liberally construed in favor of the Indians. == = — 

If any doubt remains as to the rights of the Nez Perce tribe to the 
land in question here, it must be resolved in the light of the basic rule of 
Indian treaty construction that such treaties must be liberally construed in 
favor of the Indians. This principle was restated most recently by Chief 
Justice Warren in Squire v. Capoeman, 351 U.S. 1,6 (1956), quoting the then 
Justice Stone in Carpenter v. Shaw, 280 U.S. 363, 367 (1930): 


"Doubtful expressions are to be resolved in favor of the weak 
and defenseless people who are the wards of the nation, dependent 
upon its protection and good faith. Hence, in the words of Chief 
Justice Marshall 'The language used in treaties with the Indians 
should never be construed to their prejudice. If words be made 
use of, which are susceptible of a more extended meaning than 
their plain import, as connected with the tenor of the treaty, they 

e ‘ 


: ‘ ; 2 s 
he € . & _ Fe. ® : P .* 











>» 








29 


should be considered as used only in the latter sense.’ Worcester 
v. The State of Georgia, 6 Pet. 515, 582." 


CONCLUSION 
For the reasons stated the judgment of the District Court should be 
reversed with directions to enter judgment for appellants, or, if the merits 
are not considered by this Court, with directions to proceed to a consid- 


eration of the merits. 


Respectfully submitted, 
RICHARD SCHIFTER 


Of Counsel Strasser, Spiegelberg, Fried & Frank 
1700 K Street, N. W. 


Arthur Lazarus, Jr. Washington 6, D. C. 


March 25, 1958 
| » 1 Attorney for Appellants 





See also Justice Black's statement in Tulee v. Washington, 315 U.S. 681, 684 (1942): 


“It is our responsibility to see that the terms of the treaty are carried out, so far as 
possible, in accordance with the meaning they were understood to have by the Tribal 
representatives at the Council and in a spirit which generously recognizes the full obligation 
of this nation to protect the interes:s of a dependent people.” 


And Justice Butler's observation in United States v. Shoshone Tribe, 304 U.S. 111, 116 (1938): 


. . friendly and dependent Indians are likely to accept without discriminating 
scrutiny the terms proposed. They are not to be interpreted narrowly, as sometimes may 
be writings expressed in words of art employed by conveyancers, but are to be construed in 
the sense in which naturally the Indians would understand them." 
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SUPPLEMENTAL APPENDIX 


Excerpts from Debate on H.R. 6913, 53d Cong., 2d Sess., 
Vol. , Cong. Rec. 


p.8255 Mr. HOLMAN. The proposition of the House was that, inasmuch 
as we held those lands simply in trust for the Indians, we should not 
appropriate the money directly out of the Treasury for the purpose of 
paying for them, but that, as the Government received the money from 


time to time, it should place it to the credit of the Indians on the books 


of the Treasury. That would seem to be an act of justice to the Govern- 


ment of the United States as well as to the Indian tribes. For that reason 
the House did not make any appropriation of the money. The Senate, how- 
ever, insists on an appropriation direct in all three instances, one case 
involving over a million dollars. | 

p.8256 Mr. WILSON. All over the West, all over my State, all over Idaho, 
as well as other portions of the country, they have been writing to me 
constantly letters to know when the reservation will be open to settle- 
ment. It is exceedingly valuable and fertile land, and will give an oppor- 
tunity to build up a great agricultural community there. 

p.8257 Mr. WILSON. Sol hope, in the interest of the settlers, in the 
interest of the people of the State of Idaho, in the interest af the people 
of the State I have the honor in part to represent, and in the interests of 
all the people of the West who are building up a great empire upon the 
other side of the Rocky Mountains, that when a motion is made to recede 
from the disagreement, as it will be made, the House will promptly sus- 
tain us. 

p.8265 Mr. LYNCH. Mr. Sleicher [sic] says that there is some moun- 
tainous land on it which is of very little value; and Mr. Fenn says that 
there is a hundred thousand acres of mountainous land of nominal valye- - 
20 cents an acre. And yet we are asked here to pay $3 an acre for every 
acre of the land: That is the injustice of the proposition. And we are 
asked to sell the agricultural land for $3.75 an acre, and the mineral 
and timber lands at an estimate of $5 put on two quantities of land, 


leaving us, of course, all the bad lands on our hands for all time, because 
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we will never be able to get rid of them. *** ¥ 
But the pant I make is that these commissioners agreed to pay a 
altogether too much for that land, and that the Government will eventually 


lose a million of dollars if it approves of this treaty in its present form. *** 

I would sell every foot of that land to the highest bidder, and give 

the Indians every dollar there is in it, and not let the Government make 
a dollar. I would give the Indians the whole benefit of it. P 
p.8266 Mr. LYNCH. I think a treaty ought to be made by which the sur- ss 
plus lands there would be thrown open to settlement; but I am opposed to 


the Government paying what seems to me a clear million of dollars more 





for this tract of land than it will ever get for it. *** 

I would do the other thing, and I think the Government will come to 
the other plan in a very short time. That is, to sell all of these surplus 
lands under the sealed bid process; and if these lands are worth more 





than the price mentioned here, give it to the Indians. 

p.8267 Mr. LYNCH. You can amend this bill - and I will raise no objec- 
tion to that - so as to provide for selling these lands to the highest bidder 
under the sealed bid system recommended by the Interior Department. 

Mr. HARTMAN. That is for the benefit of the speculators. 

Mr. LYNCH. No; for the benefit of the Government. 

Mr. HARTMAN. The settlers will not get any benefit out of it. *** 

Mr. PICKLER. They [the Nez Perce lands] are valuable lands, 
and it will be only a very short time before they will be disposed of. *** 

... [S]o if you say in the bill that we will pay the Indians as we get 
pay [sic] from the settlers for the lands, then of course we make no 
appropriation in the bill, and it shows no increase. But the Senate has 
said in an honest and a business like way as we have always said in our 
dealings with the Indians, and in our treaties heretofore, we will pay you 
so much for the land; we will close the contract and have done with you, 
and then deal with the settlers. *** 

... [T]he people want the land....Let us settle with the Indians at 

- once and give the settlers all over this country who want homes an oppor- 


tunity to secure them. 
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. 
i The only question is whether we will settle up with the Indians now 
a or keep book with them and pay them hereafter as the lands are sold, 
supposing they would so agree. 


p.8268 Mr. MADDOX. ... [WJe [the House Committee on Indian Affairs] 
provided that these lands should be sold, and that as fast as they were 
sold and the money received from the sales it should go to the credit 
of the Indians. *** 

..-l1 am Satisfied that the members of this House understand this 
question that they will not recede, but that they will insist that if these 
treaties are ratified at all, they shall be ratified in accordance with the 
terms laid down by the House Committee, which is as fast as these lands 
are sold and paid for the Indians shall be given credit for the moneys so 
paid. *** 

If we do not accept the contract, if we do not buy the land, the 
Indians will still have the land. They will still have title to it. 

Mr. TALBERT of South Carolina. It will not take anything away 
from them. 

p.8269 Mr. WILSON. ...I think every member upon this side of the ques- 
tion, with the exception of the gentleman from Mississippi was in favor 
of the purchase of what is known as the Cherokee Outlet at an expense of 
$8,000,000. Now your people were greatly interested in that. 

Mr. MADDOX. My people’ 

Mr. WILSON. Your whole section. 

Mr. MADDOX. I did not know that my people were interested in 
that. 

Mr. WILSON. Maybe not directly, but indirectly. It will be of 
great advantage to you in the future. You were interested in that the 
same as [ am interested in this. You received about all the Western 
votes, because it was right and proper and just for the benefit of the 
settlers of your section; and we think to-day that your people should 


meet us half way in the development of our section of country. 
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p.8270 Mr. PICKLER. Some things which have been said here would = 
leave the impression that this transaction is actually going to take money v- 


out of the Treasury. I say it will bring more money in than it will take 
out. 

p. 8271 Mr. WILSON. Iam glad to vote for anything in Oklahoma or 
Texas or Alabama or Georgia that will advance the prosperity of that 
people. I hope in return that they may be as generous to the people of 
the West, and help us to develop that empire, and throw open the Reser- - 
vations of the Government, giving the Indians their allotments ,teaching * 





them how to sow and reap and raise crops, and throwing open the lands 
to the settlement of the whites, letting them get homes, and in this man- 


ner shedding the blessings of civilization upon our Western country. 
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and WituramM N. STEVENS, APPELLANTS 


Vv. 


Frep A. Seaton, SECRETARY OF THE INTERIOR, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


SUPPLEMENTAL BRIEF FOR FRED A. SEATON, 
SECRETARY OF THE INTERIOR, APPELLEE 


SUPPLEMENTAL BRIEF FOR THE APPELLEE 


Herein certain introductory comments which pertain to 
the case generally will be made and then at least sum- 
mary treatment will be given to the points set out in the 
appellants’ “reply brief”. 

Introductory: In their “reply brief”, appellants assert 
(p. 2) that the appellee “has asked for affirmance on the 
merits”. On the contrary point II(A) of appellee’s brief 
is expressly headed “Jurisdiction of the present case is 
lacking regardless of the merits of appellants’ claim” and 
that point concludes with the flat statement that “We sub- 
init that there is no occasion to look at the merits of this 
case.” (Appellee Br. 11, 15). 


(1) 





2 


As is clear from a reading of the appellee’s brief, the 
merits are there discussed only because of the opinions 
in West Coast Exploration Co. v. McKay, 93 U.S.App. 
D.C. 307, 213 F.2d 582 (1954), cert. den. 347 U.S. 989. 
Indeed, we strongly urged this Court to clarify the law 
in this Circuit to make it clear that the merits are irrele- 
vant to determination of whether a suit is one against the 
United States (Appellee Br. 11-15). But, inasmuch as the 
appellants relied upon the West Coast case in their open- 
ing brief (pp. 12-14) for the proposition that the court 
could “proceed[s] to the merits” (p. 14), the saving of 
their basic arguments until after the appellee had filed 
his one brief as of right, can hardly be said to be fair 
procedure. That the appellants did in fact save their basic 
arguments until after the appellee had filed his answering 
brief is readilv demonstrable as will now be shown. 

Appellants’ Point I (Reply Br. 9-12): Though referring 
to the Act of June 4, 1953, 67 Stat. 41, 25 U.S.C. Sec. 293a, 
in the statement of the case in their opening brief (p. 2), 
the only reference to that Act in the argument is in foot- 
note three on page six. In view of this lack of any em- 
phasis or apparent substantial reliance upon the 1953 Act, 
the appellee similarly dealt with it only by way of foot- 
note (Appellee Br. fn. 4, pp. 7-8). Now, however, in ap- 
pellants’ so-called “reply brief,” the 1953 Act looms large 
(Reply Br. 6, 7, 9, 10, 12, 13). Indeed, it can fairly be 
said to form the real basis of appellants’ case in the pos- 
ture in which they now argue the cause. 

In order to make it appear that this case is simply a 
matter of enforcing a ministerial duty, as they now try 
to do (ibid., particularly Reply Br. 9), the appellants en- 
deavor to present here a different case than that presented 
by the complaint which they filed, and upon which the 
District Court ruled. Thus, (a) though their complaint 
expressly seeks a declaratory judgment that the Nez Perce 
Indian Tribe is the owner of all the land described in 
Schedule A attached to the complaint (Jt. App. 3), and 
(b) thorgh in their opening brief (p. 2) they state flatly 
that “Appellant Tribe claims ownership of approximately 
1,700 acres of land, here in suit, which claim ap- 
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pellee denies”, appellants now state to this Court that 
“appellants do not seek to obtain title.” (Reply Br. 12). 
Proper judicial administration does not permit an appel- 
lant to present to an appellate tribunal a different case 
than is presented by the pleadings as a basis for seeking 
reversal of the trial court. 

Moreover, when appellants state that they are not now 
seeking an adjudication of “title” to the land, they are not 
being entirely fair with this Court. As stated by the 
Supreme Court in Shoshone Tribe v. United States, 299 
U.S. 476, 496 (1937) : 


Confusion is likely to result from speaking of the 
wrong to the Shoshones as a destruction of their title. 
Title in the strict sense was always in the United 
States, though the Shoshones had the treaty right of 
occupancy with all its beneficial incidents.  Wae/edd 
States v. Creck Nation, supra [295 U.S. 103], p. 109. 
What those incidents are, it is needless to consider 
now. Cf. United States v. Cook, 19 Wail. 591: Pine 
River Logging Co. v. United States, 186 U.S. 279: 
(United States v. Paine Liziber Co., 206 U.S. 467. The 
Might of Ogeupancy is the primary one to which the 
incidents attach, and division of the right with strang- 
ers is an appropriation of the land pro tanto, in sub- 
stance, if not in form. 

Thus it is apparent that when the Nez Perce Indians 
suggest that all they are now seeking is to prevent the 
Secretary of the Interior from disposing of land of which 
they are the owners of the “beneficial interest” referred 
to in the Act of June 4, 1953, 67 Stat. 41, 25 U.S.C. sec. 
293a, they are seeking to have this Court determine that 
they have the very interest which is protected by that Act. 
To adjudge that the Nez Perce Indians have the “beneficial 
ownership” is to determine that they have vested rights 
against the United States. In Stoux Tribe of Indians v. 
United States, 94 C.Cls. 150, 169 (1941) it is said: 


1 By way of footnote the appellants later state: “Appellants also 
asked for a declaratory judgment as to the ownership of the 
land, but do not press that portion of their prayer for relief.” 
(Reply Br. fn. 1, p. 18; see also Reply Br. 17). 
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~* * The actual fee is always in the United States 
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but the use of the terms “use and occupation”, “use 
or occupation”, or “occupation” carry such an equita- 
ble title in the Indians that the Congress of the United 
States has always recognized that compensation 
should be given the Indians for the lands when they 
are taken. Spalding v. Chandler, 160 U.S. 394; Seneca 
Nation v. Christy, 162 U.S. 283, 288, 289. 
If, as contended by appellants (Reply Br. 7, 21), they have 
the full “beneficial interest’, they would have a right of 
action against the United States for the erroneous dis- 
position of these lands. Clearly this involves the question 
of “title” as between the United States and the Nez Perce 
Indians and cannot be determined in the absence of the 
United States. 

The United States holds legal title of the lands involved 
at the very least. This much the appellants’ acknowledge 
(Reply Br. 13-18, particularly p. 16). And it should be 
noted that the Secretary of the Interior has found that 
the United States holds full fee title to the lands in ques- 
tion and that the Nez Perce Tribe is not the owner, nor 
does it have any beneficial interest in and to the lands 
in question (Jt. App. 3, 4, 11-12, 14). Whether his deci- 
sion is correct or not raises a question of “ownership” 
of the land as between the Tribe and the United States 
which, we say, cannot be determined in the absence of the 
United States. Certainly it is clear that this case presents 
no simple ministerial duty situation as appellants would 
now make it appear. 

Appellants’ Point II (Reply Br. 13-18): Appellants’ 
argument based upon their definition and discussion of 
“record title” (Reply Br. 13-18) is simply a play on words. 
Thus, titles to lands acquired under treaties are never 
“record title’; but the United States acquired full legal 
titles under such treaties. For example, the Oregon Ter- 
ritory, which, incidentally, included the Nez Perce Res- 
ervation, was disputed territory between Great Britain 
and the United States. By the treaty of June 15, 1846, 
the territory of Oregon “became a part of the United 
Robmson v. Caldwell, 67 Fed. 391, 395 (C.A. 9, 1895), ap- 
peal dismissed 165 U.S. 359 (1897). 
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In this respect also the appellants disregard the basic 
structure of the case as contained in their complaint. Thus 
they now acknowledge that the United States has ‘un- 
questioned interest” in the lands but allege that the Gov- 
ernment’s “legal title” is not in issue in this suit (Reply 
Br. 15). We have shown (supra, pp. 2-3) that appellants 
earlier both flatly asserted ownership in the lands and ex- 
pressly sought adjudication of such alleged ownership 
(Opening Br. 2; Jt.App. 3). We pause only to note again 
that while now denying that title is presently in issue, 
appellants still are seeking the bundle of rights which 
are inherent in title. Their subterfuge is obvious and 
does not change the nature of the case ruled upon by the 
District Court and presently before this Court." 

Appellants’ Point III (Reply Br. 19-21): In the brief 
for the appellee it was noted that an additional reason 
why the judgment below should be sustained was that 
“Dismissal is required because the land is located in Idaho” 
(Br. for Appellee p. 20). Ellenwood v. Marietta Chair Co., 
158 U.S. 105, 107, 108 (1895), was there cited as being 
dispositive of this case. In saying that “the Ellenwood 


2It should be noted that the recent decision in Harmon V. 
Brucker, 355 U.S. 579 (1958) has no relevancy here. No sov- 
ereign or proprietary rights of the United States are there 
involved. The only issue was an administrative measure, i.e., 
whether Harmon was entitled to one or another type of dis- 
charge from the Army. It should perhaps also be noted that this 
same or other clearly apparent distinction can be made concerning 
the cases cited in the Harmon case as quoted by the appellants 
(Reply Br. 18). Thus, School of Magnetic Healing v. McAnnulty, 
187 U.S. 94 (1902) involved a postal fraud case. Philadelphia Co. 
Vv. Stimson, 223 U.S. 605 (1912) is readily distinguishable by the 
very quotation used by the appellants. Thus the Court said (223 
U.S. at p. 622; Reply Br. 20): “In dealing with these objections, 
it is important to observe the precise nature of the suit. * * * 
It was not brought to try the naked question of the title to the 
land. * * *”. In other words, in the Stimson case no question 
was raised as to title. But that is not this case. Stark v. Wickard, 
321 U.S. 288 (1944) related only to the question of whether the 
plaintiff could go to court to complain of an order by the Secre- 
tary of Agriculture fixing rates for the distribution of milk, an 
issue not involving sovereign or proprietary rights of the United 
States. 
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case has no reasonable relationship to the case at bar” 
on the ground that it was an action for trespass upon 
Jand, the appellants apparently failed to comprehend 
language from that case which they quote (Reply Br. 19) 
wherein the Supreme Court makes clear that ‘tan action 
for trespass upon land, like an action to recover the title 
or the possession of the land itself, is a local action, and 
ean only be brought within the state in which the land 
lies.” (158 U.S. at p. 107, emphasis added). 

Appellauts’ Pomt IV (Reply Br. 21-29): In their dis- 
cussion of the merits in their “reply brief”, arguments 
are advanced by the appellants for the first time in this 
Court which ask this Court, in substance, to modify the 
agreement rather than seeking to have it interpreted. 
Thus, since the agreement did expressly specify certain 
lands to be retained by the Indians, but not including the 
lands involved in the instant litigation, appellants’ so- 
called “construction” of the agreement requires reading 
it as though the bracketed and italicized language in the 
following quotation were inserted in the agreement (Act 
of August 15, 1894, 28 Stat. 286, 326, 327 Article I): 


The said Nez Perce Indians hereby cede, sell, re- 
linquish, and convey to the United States all their 
elaim, right, title and interest in and to all the un- 
allotted lands within the limits of said reservation. 
saving and excepting the following described tracts 
of land [and such land as may be used for school, 
agency and burial purposes], which are hereby re- 
tained by the said Indians, viz: * * * 

But, as indicated, there is no such limitation in the agree- 
ment; and the Supreme Court has made clear that such 
an interpolation cannot properly be made in construing 
Indian treaties. Thus in United States v. Choctaw &c. 
Nations, 179 U.S. 494 (1900), the Court stated (pp. 532- 
333) : 


But in no case has it been adjudged that the courts 
could by mere interpretation or in deference to its 
views as to what was right under all the circum- 
stances, incorporate into an Indian treaty something 
that was inconsistent with the clear import of its 
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words. Jt has never heen held that the obvious, pal- 
pable meaning of the words of an Indian treaty may 
be disregarded because, in the opinion of the court, 
that meaning may in a particular transaction work 
what it would regard as injustice to the Indians. That 
would be an intrusion upon the domain committed by 
the Constitution to the political departments of the 
Government. * * * What was said in The Amable 
Ixabella, 6 Wheat. 1, 71, 72, is evidently applicable to 
treaties with Indians. Mr. Justice Story, speaking 
for the court, said: “In the first place, this court does 
not possess any treaty-making power. That power 
belongs by the Constitution to another department of 
the Government, and to alter, amend or add to any 
treaty by inserting any clause, whether small or great, 
important or trivial, would be on our part an usurpa- 
tion of power and not an exercise of judicial func- 
tions. It would be to make, and not to construe a 
treaty. Neither can this court supply a casus omissus 
in a treaty, any more than in a law. * * * 


More recently, the Supreme Court took occasion to say: 


“But even Indian treaties cannot be rewritten or expanded 
bevond their clear terms to remedy a claimed injustice or 
to achieve the asserted understanding of the parties.” 
Choctaw Nation v. United States, 318 U.S. 423, 432 (1943). 
Similarly, in Ute Indians v. United States, 330 U.S. 169, 
180 (1947), the Court stated: “We cannot, under any ac- 
ceptable rule of interpretation, hold that the Indians owned 
the lands merely because they thought so.” (Cf. Reply Br. 
23-29). And this Court has but recently stated: “Though 
statutes terminating Indian property rights should be 
construed narrowly, we cannot ignore the intention of 
Congress where it is perfectly plain.” United States v. 
Seaton, 248 F.2d 154, 155 (1957). 

We will now show that the allegations and reasoning 
upon which the appellants urge this Court to commit such 
a violent interpolation are entirely without merit. Thus, 
appellants argue that the term “unallotted lands” means 
purely “surplus lands” which would be “available for sale 
to settlers.” (Reply Br. 26, 27, 28). That is simply not so, 
as may readily be demonstrated. Thus, among the lands 
purchased under the agreement with the Nez Perce In- 
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dians are some 62 full sections numbered sixteen and 
thirty-six, and some ten short sections numbered sixteen 
and thirty-six. These sections, the full ones alone cover- 
ing 39,680 acres, were not, and were not intended to be, 
“for sale to settlers” by the United States m any event 
since ali sections numbered sixteen and thirty-six in every 
township of the State of Idaho had been granted by the 
United States to that State for the support of the common 
schools. Act of July 3, 1890, Sec. 4, 26 Stat. 215.5 And 
since the Act granting all such numbered sections to the 
State for the support of the common schools had been 
enacted but four years before the Act of Congress which 
ratified the May 1, 1893 Agreement (Act of August 15, 
1894, 28 Stat. 286, 326, 331), the conferees must have 
understood that the transaction before them was not 
simply “as a purchase of land for resale” by the United 
States and that the transaction did involve “the purchase 
of some land which was not for sale” by the United 
States, 1e., something well over 40,000 acres of the lands 
purchased (Cf. Reply Br. 27-28). 

Thus, insofar as “unallotted lands” referred to “surplus 
lands”, surplus meant surplus to allotments. That the sale 
was of the lands not allotted and that “surplus” where 
such phrase was used simply meant surplus to allotments 
is repeatedly shown by the statements of several Nez 
Perce representatives as well as by statements of Govern- 
ment commissioners made during the council meetings at 
which the Agreement was negotiated. Representative 
statements have been compiled in the appendix hereto, 
infra, pages 13-19. It is submitted that they leave no 
reasonable doubt as to the correctness of the appellee’s 
contentions in this matter. 


2 Where such sections, or any parts thereof had been sold or 
otherwise disposed of by or under the authority of any act of 
Congress (and individual allotments had been made of lands 
within some of the sections numbered sixteen and thirty-six in 
the purchased lands here involved), the State became entitled to 
other lands equivalent thereto as contiguous as may be to the 
section in lieu of which the equivalent lands were taken. Act of 
July 3, 1890, Sec. 4, 26 Stat. 215. 
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That the basis of appellants’ contention is in error is 
demonstrable in yet another way. In their own so-called 
“reply brief” (pp. 4-5), appellants themselves note that 
the allotting agent for the Nez Perce Reservation (Miss 
Alice C. Fletcher) advised in 1889 that the Indians desired 
that certain tracts of land selected as a church and grave 
yard site should be set apart for such purposes. At that 
time all of the lands involved were simply “Indian lands”. 
The appellants go on to note that the allotting agent was 
advised that “the title of the Indians to such tracts will 
be the same as their title to other unallotted lands in the 
reservation” and that “Should they desire other title the 
matter can be reported to Congress for further legislation 
or be wmcluded and provided for in the negotiations that 
may hereafter be had for the cession of surplus lands.” 
(Reply Br. 4-5, emphasis added).* With such express un- 
derstanding, the lands involved in the instant litigation 
were not reserved from the cession, though considerable 
other lands were explicitly so reserved (Br. for Appellee 
pp. 2-3). 

That the Agreement in question was in truth a negoti- 
ated one is clear.® For example, on the first day of the 
council an Indian asked “about how much per acre will the 
Government allow?”. A Commissioner replied. “We can- 
not answer today.” (Exh. y, p. 27). On the fourth day 
of the council one of the commissioners said “As we 
promised you yesterday, we came prepared this morning 
to make the proposition promised yesterday, for the sale 
of your remaining lands on this reservation.” He there- 


4 Similarly, at the council at which the Agreement with the 
Nez Perce Indians was negotiated, the Indians were expressly 
advised as follows (Exh. y, p. 30, appendix, infra, p. 14): “And 
as this is likely the last agreement you will be required to make 
you should include everything that you think you require and the 
Government will grant.” 


5 Appellants seek to disparage the agreement here involved by 
the phrase “boiler-plate” (Reply Br. fn. 7, p. 25). This is merely 
another attempt to make it appear that the Indians were not 
seriously consulted. This, the Court will observe from what fol- 
lows, is obviously not correct. 
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fore proposed “that you shall reserve (if you desire so 
large a quantity) 65,000 acres, * * * for wood and tim- 
ber. For the balance (509,734 acres) we propose to pay 
you the sum of $1,274,785, an average price of $2.50 per 
acre. * * * If vou are willing to retain a smaller quantity 
of timber land we will pay you $2.50 an acre for the 
amount you relinquish, say 30,000, $75,000, which we will 
add to your first payment.” (Jbid., p. 35-36). He also 
agreed to put into the Agreement a provision that the sur- 
plus lands would not be opened until the allotinent patents 
were issued, and, if desired, until the first payment was 
made.| The proceedings show that the Indians would not 
agree to the $2.50 per acre price. (Jbid., p. 41 et seq.) 
On the eighth day of the negotiations the commissioners 
agree to pay $3.00 per acre for the ceded land saying: 
“This is more than the Government ever paid before to 
an Indian tribe for their lands; * * * ” (Ibid., p. 52). 
On the tenth day one of the commissioners said that he 
had written over the Agreement to include all the amend- 
ments suggested. (Jbid., p. 55). Thus, even it it were to 
be assumed (contrary to the evidence)® that the Indians 
desired to reserve from sale the lands in question, the 
executed Agreement does not purport to reserve these 
lands, and such a negotiated agreement should not be re- 
written under the guise of interpretation. (See authorities 
cited supra, pp. 6-7). 

It is believed that there are two other matters which 
should be brought to the attention of this Court if any 
consideration is to be given to the merits. (1) Congress 
has since shown beyond question that it regarded the land 
here involved as public land over which the United States 
had full control. Thus by the Act of June 11, 1912, 37 
Stat. 132, the Secretary of the Interior was authorized and 


® The council with the Indians lasted for ten days. At no time 
during any of these long negotiations was it ever suggested that 
the Indians desired to reserve any lands other than those specifi- 
cally reserved in Article 2, and the lands to be allotted to indi- 
vidual members, i.e., the “allotted lands.” (For a discussion of the 
lands which were reserved, see Br. for Appellee pp. 2-3, 19-20). 
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directed to issue a patent to rural High School District 
No. 1 for five described acres of the lands shown on the 
supplemental schedule prepared by the Nez Perce allot- 
ting agent of lands “set apart for Agency and School pur- 
poses” and included in the lands described as “Fort Lap- 
wai Indian Training School” (Exh. bb, p. 3). The 19 acres 
referred to in the complaint are part of the same tract 
(Jt.App. 2). The fact that Congress directed that a patent 
be issued to the School District for a portion of “the lands 
set apart for school purposes” shows plainly that the land 
was regarded as public land under the full control of the 
United States. Any possible doubt is resolved by the 
concluding provision of the Act which is “That in the 
event said lands are ever abandoned and not used for 
educational purposes, all right, title, and interest therein 
conveyed to the said district by this Act shall be for- 
feited and the same shall revert to the United States.” 
37 Stat. 182. As a matter of fact, the report of the 
House Committee on Public Lands makes no mention of 
any supposedly retained interest by the Nez Perce Indians. 
See H. Rpt. 750, 62 Cong., 2d Sess. (Serial 6132). (2) 
The second other matter referred to above is that a case 
almost identical with the present one has been decided in 
accordance with the appellee’s contentions in the instant 
ease. Pawnee Tribe of Oklahoma v. United States, 124 
C.Cls. 324, 404-412, 109 F.Supp. 860, 906-911 (1953). 
There, after full analysis, the Court of Claims agreed with 
the Indian Claims Commission that in a factual situation 
almost identical to that presented here 755 acres of land 
used for school and agency purposes passed to the United 
States by a similar agreement of 1893 and that the subse- 
quent reservation or setting apart of that land for con- 
tinued use for school and agency purposes merely had the 
effect of withdrawing it from settlement and sale and did 
not revest title in the tribe to the land so set apart. The 


7 The notation on pp. 3 and 4 of the Schedule referring to and 
describing this five acre tract was obviously added to the Schedule 
at a later date. It was undoubtedly placed there for informative 
purposes. 





same conditions exist in the instant case and the Nez 
Perce Tribe clearly has no title. 


CONCLUSION 


For the reasons herein, and in the brief for the appellee, 
the judgement of the District Court should be affirmed. 


Respectfully submitted, 


PERRY W. MORTON, 
Assistant Attorney General. 


ROGER P. MARQUIS, 
HAROLD S. HARRISON, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 
APRIL 1958 
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APPENDIX 

® Representative statements by Nez Perce representatives 
and by Government commissioners made during the coun- 

. cil meetings at which the Agreement of May 1, 1893, was 


negotiated which make clear that the lands to be ceded to 
the Governinent were such lands as were not individually 
. allotted to the Indians and that where the phrase “sur- 
plus” was used, it referred simply to lands surplus to the 
allotments which had been made: 
The following statements are from the first day of the 
council : 


JONAH [Jonah Hays, a nez Perce representative ] 
asks the commissioners if that is all they are author- 
ized outside of allotments. Is the land which is not 

m4 allotted (sic) the one vou came for? * 

Commissioner ROBERT SCHLEICHER. Yes. 

eee Coens V5 De 20) 


% * * * 


Commissioner SCHLEICHER. We have been in- 
structed, by the Secretary to negotiate for land not 
allotted. Before going farther it will be necessary for 
you to make up your minds whether vou will sell. 

- (Ibid.) 
* me * * 

Commissioner CYRUS BEEDE. If vou conclude 
that you are willing to dispose of vour unallotted land 
that does not fix terms, but that vou are willing to try. 

) It is well to go slowly. Take each step firmly. We 
? don’t want vou to do anything hurriedly. Take all the 
time necessary, and then when we make agreement 

all will be satisfied. (Zbid.) 


On the third day of the council meetings the record 
shows that the following statements were made: 


Commissioner ROBERT SCHLEICHER. We stated 
to vou the other day what the object of this was, and 
for fear vou may not understand it we will repeat it. 

The main object is for the Government to purchase 
the balance of your lands. That means the rest of 
your lands after you have your lands allotted to you. 


8 Emphasis has been added throughout this appendix. 





14 


The Government recommends that you should not 
sell it except for your advantage. That you should 
keep sufficient timber land, at convenient places on 
the reservation, so that vou shall have an abundance, 
for all time, for building, fuel and fencing. and the 
balance the Government proposes to purchase from 
rn. * * * 

And as this is likely the last agreement you will 
be required to make you should include everything 
that you think you require and the Government will 
grant. (Exh. y, p. 30). 


* * * be 


GEORGE MOSES [a Nez Perce representative]. 
~ * ® We would like you to show us what the Govern- 
ment promises to us in this matter of letting them 
have the land. How will it be from time to time 
from this on in ease we dispose to you of our land 
outside of the allotments. I consider that the land 
which we have left after the allotment is made be- 
longs to us and our stock that runs on that land. 
(Exh. y, p. 30). : 

Commissioner CYRUS BEEDE, * * * We are 
willing to buy the reservation not allotted, but we 
want you to determine how much you want to reserve 
and how much to sell. Now we are ready to set the 
price but you can determine the price per acre and we 
can’t adjust it to the land until we know how much 
vou wish to reserve and how much you are going to 
offer to sell. And you must remember we propose to 
make vou a good handsome cash payment when agree- 
ment is ratified by Congress. Now we want you to 
determine how much timber land you want to reserve 
and where and how much of this reservation you want 
to sell to the Government. (Exh. y, p. 33). 


* * * * 


JAMES REUBEN [a Nez Perce representative]. 
* * * There are many who do not know where the 
lines of their allotments are in case we should con- 
clude to let you have the wnallotted land or any part 
of it. (Ibzd.) 


€ * * * 


MOX MOX [a Nez Perce representative]. * * * I 
whose name is Peo Peo Mox Mox, I say we ean not 
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spare the land or let it go, that which is unallotted. 
(Exh. y, p. 39). 


On the fourth day of the council meetings the record 

discloses the following: 

wi ae * a 
GEORGE MOSES [a Nez Perce representative]. 
* * Show us the land that is oufside of the allot- 
ments that you have come to purchase and then we 
will know. 

Conunissioner ROBERT SCHLEICHER, I have 
heard what my friend Moses has said. Yesterday the 
same question was asked and Mr. Allen answered it, 
saying that this Government was willing, and you can 
make it a part of the agreement, that a surveyor 
should be employed for a year or two vears if neces- 
sary, at the expense of the Government, who will be 
‘ right with you and who will go out any time and 
survey the land and show the corners of each allot- 
ment to any one of you that don’t know where his 
corners are. As to making you our proposition for 
the purchase this morning, vesterday vou told us that 
we had spent three days in council and we had not 
made you an offer. That is the reason we inake vou 
an offer this morning, so you could talk it over among 
yourselves, and if a surveyor shows you your corners 
and you have them all marked and know where your 
allotments are, it will be easy for you to know which 
is the land that the Government wants to biy. 


MR. WHEELER [Rev. William Wheeler, a Nez 
: Perce representative]. I speak with reference to the 
4 land unallotted that vou speak of, I want to speak a 
few words. I speak with reference to the lands and 
the tract that has been left out of the allotments, and 
1 speak in the interest of the people you see here. 
They told ne to speak for us. I do not wish to re- 
volve that and turn it over in our minds, and, as we 
have already said, we do not wish to let it go from | 
§ the fact and to the end that this unallotted land is for ; 
the rising generation of our people to whom no allot- 
ment has been made and that is the country we intend 
for them. There is nothing more to it. There is no 
hard feeling in the matter, but we do wish to sell. 
Commissioner JAMES F. ALLEN. My brother 
seems to misunderstand the situation and the law. 


* 
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* * * [Commissioner Allen then goes on to explain 
that under the law children born thereafter will not 
be given allotments but that such children will be 
provided for by inheriting the property of their 
parents.] (Exh. y, pp. 36-37). 


On the fifth day of the council the record discloses the 
following to have occurred: 


£ x Ww ¥ 


JAMES REUBEN [a Nez Perce representative]. 
* * * T don’t think I should be benefited if left empty- 
handed with reference to the country unallotted. I 
don’t know the idea of these Indians; but I do know 
my Own impressions, and those are to let the Govern- 
ment have the land. In saying this that I have al- 
ready said to you, think not that it is consenting to 
the amount which vou have offered us. In that land 
which is unallotted of which you speak there is min- 
eral, good agricultural and good timber land. I think 
that the Government should give us $2,250,000. That 
1 think they could afford to give. I do not look upon 
the Government as poverty stricken. In coming to 


such an agreement as that and ceding that land to the 
Government I strip from my friends that part of the 
country alluded to and the use of it for their stock. 
Then I will be satisfied, not with the amount you 
mention for the wnallotted lands as I have said before. 
* * * (Exh. y, pp. 4041). 


* * * * 


JONAH [Jonah Hays, Nez Perce representative]. 
My seniors, vou, the three commissioners, I again 
speak to vou. This amount of country that has been 
allotted has been allotted and surveyed, and they 
have been allotted to the people named by record of 
each place to each man’s name. That is all well as 
far as it goes—to those that have been allotted land. 
But the rest of the unallotted land is for the children 
of the rising generation. I have listened to what 
James Reuhen has said, and in case he is dissatisfied 
with the land allotted to him, it is his privilege to sell 
it. (Exh. vy, p. 41). 


ad ” co * 


On the sixth day of the council, James Reuben, one of 
the Nez Perce representatives stated, inter alia (Exh. y, 
p. 47): 
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We can’t let you have it for that price, and at such 

time as we shall be together at 10 to-morrow to try 

and bring the amount of the number of acres on the 

reservation before the allotment was made and also 

; the amount of land that has been allotted to the 

~ Indians. Then we can find out how much there ts 
on the outside of the allotments. * * *. 


Accordingly, on the seventh day of the council there was 
presented a tabulation which leaves no doubt that refer- 
ence to “surplus” meant surplus to allotments (Exh. y, 

o p. 47): 


Commissioner ROBERT SCHLEICHER. * * * We 
were requested vesterday by some speakers to bring 
you this morning a list of the number of acres in the 
whole reservation, and the number of acres that was 
allotted and the number of acres that is left for you 

° to dispose of. This we are prepared to do. And we 
will now read it out and ask that the interpreter shall 
translate it slowly, so that every one can understand 
it, as follows: 








Acres. 
The reservation contains............00.......... 756,968 
The allotments comprise.............::.0---00 182,234 
E Leaving a surplus of lands.................... 074,734 
Reserved for wood and timber.............. 64,820 
209,914 
If the amount of timber land is re- 
duced to 34,820 acres it will add to 
e RD seb nade cdl nenteeea ee ie 30,000 
And the surplus to be sold will amount 
GIN ica icaaah pes aici cer ace rerhaedaci dean inapiatonoaiens 939,914 
* t " * 
Rev. WILLIAM WHEELER [Nez Perce represent- 
e 4 ative]. I don’t know what to think about this matter 


in reference to this place where we stand. In case we 
knew the precise boundaries and how this matter will 3 
come out, then perhaps we will be ready to talk about ! 
it. We think the matter of this claim which has just : 
been spoken of and the corners of the allotments 
should be well fixed and settled before we do anv- 
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thing with reference to the unallotied land. We 
should like for the Government to settle that question 
before anything of this kind is done. (Exh. y, p. 48). 


LLARRISON KOP KOP PA LIH KIN. [Nez Perce 
representative]. I have listened to the commissioners 
tor several days. At first 1 was pleased with what 
they said; first when he heard you say you had come 
to buy the country, I thought, perhaps, one or two 
days, when I learned from you that you were here 
in the interest of buying from us that land unallotted; 
and | replied to the commissioners, I don’t know the 
unount of land unallotted; * * * (Exh. y, p. 50). 


mM * oe * 


BARTHOLOMEW [Nez Perce representative]. My 
seniors, | want to show you my mind. This day I 
think a great deal of my country, and yet a while 
{ do not wish to part with it. You have, of course, 
offered us a just amount of money, but that offer 
I don’t pay any attention to. Until such time as I 
know howe much land there ts unallotted T ean not sell 
16 you, * ** 

* * He % 

PEO PEO MOX MOX, [Nez Perce representative]. 
* * * You have come with reference to that part of 
the land which is unalloted. I think TI can truthfully 
say that is the part of the country you came about, 
* * * this which has heen said and reduced to writing 
will go to Washington to be shown and read. Thev 
will see and know what we have said there in council. 
and they will by these proceedings of the council know 
that we are against selling that which is unallotted. 
(Exh. y; p. 31). 

we * * * 

Commissioner CYRUS BEEDE. There is one thing 
about it, if there is any member of the tribe that de- 
sires any particular provision inserted in the agree- 
ment he should make it known to the committee. 
(Exh. y, p. 51). 

” we a 
On the eighth day of the council the record discloses 
the following: 


U TSIN ME LIH KIN [Nez Perce representative]. 
* *" * When vou came here and informed them to 
meet the Nez Perces to talk about the wnallotted lands 
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I did not think we would have become so tired or talk 
so many days, and at the first | thought we would not 
be delayed very long, because I thought you would 
soon find we were in the opposition. (xh. y, p. 53). 


* * * * 


ENOCH POND [Nez Perce representative]. * * * 
They thought you had only come to ask with refer- 
ence to the wnallotted land, and they had made up 
their minds not to let vou have it. * * * (Exh. y, 

p- d4). | 

* Ls Mm * 
On the tenth day of the council the following was stated, 

wmter alia: 


Commissioner ROBERT SCHLEICHER. * * * We 
do not know if the Government will ever tell vou that 
you must give up your land. We do not think it will. 
There is no case of the kind on record, and since the 
allotment law has passed and gone into effect and 
commission signed for the tribes to negotiate for lands 
unallotted. not one tribe has refused, and if vou re- 
fuse it will be the first case of the kind reported at 
Washington. (Exh. vy, p. 56).° 


* * * 


9 No attempt has been made to pinpoint all such references. We 
submit that from what has been quoted, and from a reading of 
the entire report of the 10-day council meeting, it is clear that 
the sale was of the unallotted lands, i.e., the lands outside of the 
individual allotments, and that on the occasions when the phrase 
“surplus lands” was used it meant simply surplus to the allot- 
ments, that is to say, outside of the allotments. 
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trict of Columbia had jurisdiction of the subject matter of the 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14259 


UnitTep STATES, EX REL. THE Nez PERcE TRIBE oF INDIANS 
AND WiLuiaM N. STEVENS, APPELLANTS 


Vv. 


Frep A. SEATON, SECRETARY OF THE INTERIOR, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


For the reasons which appear in the Argument, infra, the 
appellee maintains that there is no jurisdiction in the District 
Court to entertain this suit. The District Court agreed with 
this position and dismissed the action on November 14, 1957 
(Jt. App. 15-16). Notice of appeal was filed November 20, 
1957 (Jt. App. 16). The jurisdiction of this Court to review 
- the ruling below rests on 28 U.S. C. sec. 1291. 


STATEMENT 


This suit was precipitated by the execution of a quitclaim 
deed of the 19 acres of land referred to in the complaint by the 
Commissioner of Indian Affairs to Lapwai School District No. 
341, Idaho. The complaint involves some 1,700 acres of land 
in the State of Idaho. The land is part of what is known as 
the “Agency Reserve” of the Nez Perce Indian Reservation. 


(1) 
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The Agency Reserve, of which the 19-acre tract which is the 
subject of the quitclaim deed is a part, was originally a mili- 
tary reserve established by Presidential Order of June 15, 
1871, and set up on land which at the time was part of the 
diminished Nez Perce Reservation, as defined by the Treaty 
of June 9, 1863 (14 Stat. 647). The military reserve, which 
was later relinquished to the Department of the Interior by 
the Department of War in the 1880’s was thereafter retained 
in a reserve status for Indian agency purposes.” 

On May 1, 1893, an agreement was entered into by the 
United States and the Nez Perce Indians, which was ratified 
by the Act of August 15, 1894, 28 Stat. 286, 326, Article I of 
which provided in part as follows: 


The said Nez Perce Indians hereby cede, sell, relin- 
quish, and convey to the United States all their claim, 
right, title and interest in and to all the unallotted 
lands within the limits of said reservation, saving and 
excepting the following described tracts of land, which 
are hereby retained by the said Indians, viz: [Here 
follows a description of 32,020 acres of tribal land, but 
said description does not include among the excepted 
lands the Agency Reserve land involved in the instant 
litigation. ] 


Under Article III of the Agreement, in consideration for the 
lands thereby conveyed, the United States “stipulates and 
agrees to pay to the said Nez Perce Indians the sum of one 
million six hundred and twenty-six thousand two hundred and 
twenty-two dollars * * *” 28 Stat. at p. 329. 

In addition to the 32,020 acres of land, there was also ex- 
pressly reserved from the cession of the Agreement “the place 
known as ‘the boom’ on the Clearwater River, near the mouth 
of Lapwai Creek * * *”. Article II, 28 Stat. at p.329. That 
article also provided for the relinquishment to the United 
States by the Tribe, and for no further monetary considera- 
tion, of its interests in a 640-acre tract known as the “Lang- 


2EKarlier history of the lands in question is set out in the answer of 
appellee (Jt. App. 5-6). As there shown, it is unquestioned that the lands 
involved in this suit were lands reserved for the Nez Perce Indians up to 
May 1, 1893, the significance of which date will now be shown in the text. 
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ford Claim” which appears to have been situated somewhat 
north of the present Agency Reserve, and where the original 
Agency, or “Old Agency Reserve,” appears to have been 
located. 

Pursuant to the terms of the Agreement of May 1, 1893, 
- the President directed allotments to be made to the individual 
Nez Perce Indians entitled thereto under the terms of the 
General Allotment Act of February 8, 1887, 24 Stat. 388, and 
on May 4, 1889, the Acting Commissioner of Indian Affairs 
directed Miss Alice C. Fletcher to make those allotments, and 
to submit schedules of the lands allotted. 

As set out in the answer and the appellee’s motion for 
summary judgment (Jt. App. 6-7, 13), in addition the allot- 
ting agent was instructed as follows: 


A supplemental schedule will be prepared and sub- 
mitted by you for the action of the Secretary of the 
Interior, under the provisions of section 5 showing the 
lands, not exceeding 160 acres in any one tract, occu- 
pied upon the reservation at the date of the passage 
of the Act [February 8, 1887] by any religious society 


or organization for religious or educational work among 
the Indians. 

You will also note upon this schedule all tracts occu- 
pied for Agency and school purposes. 


Pursuant to the instructions thus issued, the allotting agent 
on January 23, 1893, submitted the schedules of individual 
allotments, and a schedule “of lands set apart for Agency, 
School, Mission and Graveyard purposes.” The schedule of 
land set apart for Agency and school purposes included the 
19 acres of land proposed to be conveyed to the Lapwai School 
District, and this schedule, together with the schedule of land 
set apart for graveyards, was approved by the then Secretary 
of the Interior on March 19, 1895, and the Commissioner of 
the General Land Office was directed to “cause the same to be 
noted on the books of his office.” (Jt. App. 7.) 

In this factual situation the Solicitor of the Department of 
the Interior had ruled that title to the Nez Perce Agency 
Reserve is solely in the United States and that the proposed 
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transfer of the 19-acre tract in question could be made without 
tribal consent. 

Counsel for the Nez Perce Indians took the position that 
the 1893 Agreement, as ratified by the Act of August 15, 1894, 
28 Stat. 286, 326, contemplated that the lands then in agency 
reserve status were by implication to be excepted from the 
cession and remain in tribal ownership and sought to have the 
Solicitor of the Department of the Interior reconsider his deci- 
sion (Jt. App. 3). The Solicitor declined to do so and counsel 
for the appellant was thereafter advised that the deed to the 
school district had been mailed to the Area Director, Bureau 
of Indian Affairs, Portland, Oregon, for delivery to the school 
district.2 On December 16, 1955, the appellants filed the in- 
stant suit in which it prayed that the appellee be restrained 
and enjoined pendente lite from conveying the 19 acres of 
land without the consent of the Nez Perce Tribe; that it be 
declared and adjudged that the 1700 acres of land described in 
the complaint “is the property of the Nez Perce Tribe and 
is held by the United States in trust for the Nez Perce Tribe”; 
and that the appellee “be directed to give possession to the 
appellant Tribe of all lands set aside for school, cemetery and 
agency purposes” (Jt. App. 3). 

The Appellee Secretary of the Interior, as defendant below, 
answered (Jt. App. 4-8) setting out, among several other 
defenses, that (Jt. App. 4): 


1. The Court is without jurisdiction of the subject 
matter of the action involved. 

2. The United States is an indispensable party de- 
fendant which has not consented to be sued and which 
cannot be sued without its consent. 

3. The plaintiff, the Nez Perce Tribe, is not the 
owner of, nor does it have any beneficial interest in or 
to the lands referred to in paragraph 7 of the Complaint 
and more particularly described in Appendix A at- 
tached to the Complaint. 

4. That the United States is the owner of the full 
fee title to said lands and is authorized to control or 


2The deed was later returned to Washington pending the outcome of 
this litigation. 
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dispose of said lands in any manner authorized by law 
without the consent of the Nez Perce Tribe. 


Though retaining the right to challenge the relevance or 
materiality of any documents, the parties stipulated to the 
competence of all documents which either side considered rele- 
vant to the case. The appellants made a motion that “Since 
this case rests solely on an interpretation and analysis of docu- 
mentary evidence, the authenticity of which is unchallenged, it 
is appropriate that both parties now be permitted to file mo- 
tions for summary judgment so that the case may be disposed 
of as a matter of law.” (Jt. App. 9). That procedure was fol- 
lowed and cross motions for summary Judgment were filed (Jt. 
App. 11-15). 

The ruling by the District Court in pertinent part is as fol- 
lows (Jt. App. 15): 


The Court is of the opinion that this is in effect an 
action against the United States. It seeks to enjoin 
the Secretary of the Interior from conveying certain 
lands to which the record title is in the United States 
and of which the United States claims to have full own- 
ership. It is in effect an action to enjoin the United 
States from conveying property which it claims to own, 
in which the plaintiffs claim certain rights, the exist- 
ence of which the United States denies. 

Obviously, the United States is an indispensable 
party because its rights would be determined and ad- 
judicated. It has not consented to be sued in a case 
such as this. Under the circumstances the Court will 
grant the defendant’s motion for summary Judgment 
on the ground that the suit is in effect a suit against 
the United States, and the United States has not con- 
sented to be sued. 


An appropriate judgment was thereafter entered which 
granted the appellee’s motion for summary judgment, denied 
appellants’ motion, and dismissed the complaint (Jt. App. 
15-16). This appeal followed. 


456451—58——_-2 
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SUMMARY OF ARGUMENT 


1. As noted by the District Court (Jt. App. 15), the record 
title to the property here involved is in the United States and 
“its rights would be determined and adjudicated.” It follows 
that the District Court properly dismissed the action as being 
in effect a suit against the United States. 

2. While it is believed that the merits are not properly to 
be reviewed, if under the views expressed by former Chief 
Judge Stephens in West Coast Exploration Co. v. McKay, 93 
U. S. App. D. C. 307, 213 F. 2d 582 (1954), cert. den. 347 
U. 8. 989, this Court looks at them, the merits make it clear 
that the right result was reached in this case. 

3. Dismissal of the case was proper in any event since the 
Jand in question is located in the State of Idaho and the Dis- 
trict Court in this Circuit is without jurisdiction of the subject 


matter of the suit. 
ARGUMENT 


I 


The action was properly dismissed as a suit against the 
United States 


Initially, it should be made clear that the District Court 
did not, as the appellants would have it appear (Br. 4, 5, 12 
fn. 5), hold that “the mere assertion that the property is 
owned by the Government deprives the courts of their jurisdic- 
tion” (Br. 5). Rather, the District Court pointed out that the 
record title is in the United States and held that “The United 
States is an indispensable party because its rights would be 
determined and adjudicated.” (Jt. App. 15, emphasis added).* 


3In this connection it should be noted that while the appellants state at 
one point in their brief that “it would be appropriate to quote the ruling 
of the District Court verbatim at this point” (Br. 9), they proceed to omit 
the three most important sentences of the ruling. Thus, the fact noted 
expressly by the court below (Jt. App. 15) that “the record title is in the 
United States”, is omitted from the beginning of the quotation appearing 
in the appellants’ brief. Then, after misleading dots following the word 
“denies” (which actually ends a paragraph), and with no dots or stars to 
indicate that anything is omitted from the beginning of the next paragraph, 
appellants omit the two highly pertinent sentences stating: “Obviously, the 
United States is an indispensable party because its rights would be de- 
termined and adjudicated. It has not consented to be sued in a case such 
as this.” (Jt. App. 15). 
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Being based upon their initial erroneous premise, much of 
what is thereafter stated in the appellants’ brief is irrelevant 
to the situation presented in this case; and, as a result, cases 
which they cite are inapposite here. And, since it is based 
upon the same erroneous premise, appellants’ conclusion (Br. 
15) is likewise inapposite to the factual situation here 
presented. 

As indicated, with reference to the property here involved, 
the District Court expressly noted that “the record title is in the 
United States * * * and its rights would be determined and 
adjudicated.” (Jt. App. 15). It is beyond any serious ques- 
tion that in such circumstances the United States is an in- 
dispensable party in whose absence the action must be 
dismissed. E. g., Minnesota v. United States, 305 U.S. 382, 
386 (1939) ; Morrison v. Work, 266 U.S. 481, 485 (1925); New 
Mexico v. Lane, 243 U.S. 52, 58 (1917). Since it is perhaps 
the leading case on this subject involving Indians, the follow- 
ing is quoted from Minnesota v. United States, supra (305 
U.S. at p. 386): 


First. The United States is an indispensable party 
defendant to the condemnation proceedings. A pro- 
ceeding against property in which the United States has 
an interest is a suit against the United States. (Cita- 
tions omitted.) It is confessedly the owner of the fee 
of the Indian allotted lands and holds the same in trust 
for the allottees.* As the United States owns the fee 


4In the instant case also the United States holds the legal title (Jt. App. 
15), and, indeed, in their complaint the appellants pray, inter alia, that it be 
declared and adjudged that the property in question “is held by the United 
States in trust for the Nez Perce Tribe” (Jt. App. 3). While the Solicitor 
of the Department of the Interior has found that the Nez Perce Tribe does 
not have any beneficial interest in or to the lands involved, even if the own- 
ership of the United States was in trust for the tribe as prayed by the ap- 
pellants, this suit would be a suit against the United States and dismissable 
as such. Minnesota v. United States, 305 U. S. 382, 386 (1939). It is 
worthy of note that, as a matter of fact, even as to the appellants’ Reserva- 
tion, the fee title is in the United States. Spaulding v. Chandler, 160 U.S. 
394, 402-403 (1896); Shoshone Tribe v. United States, 299 U. S. 476, 496 
(1937) ; United States v. Chase, 245 U. S. 89, 92 (1917) ; Missouri, Kansas 
€& Texas R’y Co. v. Roberts, 152 U. S. 114, 116 (1894). And with the legal 
title being in the United States, it is clear that the effect on property 
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of these parcels, the right of way cannot be condemned 
without making it a party. ** * 


The case of Morrison v. Work, supra, is very similar in its 
nature to the instant case. There, Morrison, a Chippewa In- 
dian, filed suit in the Supreme Court of the District of Colum- 
bia to enjoin the Secretary of the Interior from carrying out 
various acts of Congress. A motion to dismiss was filed which 
set up “lack of jurisdiction of the court over the subject mat- 
ter; lack of necessary parties plaintiff and defendant; and 
lack of merit.” (266 U.S. at pp. 484485.) The trial court 
sustained the motion to dismiss and this Court affirmed that 
action sub nom. Morrison v. Fall, 53 App. D. C. 331, 290 Fed. 
306 (1923). In affirming this Court, the Supreme Court 
noted, inter alia (266 U.S. at pp. 485-486) : 


The claim of the United States is, at least, a substantial 
one. To interfere with its management and disposition 
of the lands or the funds by enjoining its officials, would 
interfere with the performance of governmental func- 
tions and vitally affect interests of the United States. 
It is, therefore, an indispensable party to this suit. It 
was not joined as a defendant. Nor could it have been, 
as Congress has not consented that it be sued. * * * 
[citations in footnotes omitted] .* 


The above-cited cases, and many similar ones such as dis- 
cussed in those cases, are dispositive of the instant case. 


interests of the United States of the Act of June 4, 1953, 67 Stat. 41, 25 
U.S. C. sec. 293a, cannot be determined in the absence of the United States. 
Minnesota v. United States, 305 U. S. 382 (1939) and other cases cited above 
in the text. Cf. Br. 2. 

5 The three judge statutory court in Osage Tribe of Indians v. Ickes, 45 
F. Supp. 179, 181 (D. DC. 1942) (on which Associate Justices Miller and 
Vinson of this Court were sitting) similarly found the United States to 
be an indispensable party when the Osage Tribe sought to restrain the Sec 
retary of the Interior from paying out certain funds. This Court affirmed 
per curiam in that case (77 App. D. C. 114, 133 F, 2d 47) and certiorari 
was denied (319 U. S. 750). It is to be noted that the prayer in the Osage 
case was for a permanent injunction, and for a direction to the Secretary 
of the Interior to distribute the sum involved to the Osages. This latter 
prayer is comparable to No. 3 in the present case which asks “That de 
fendant be directed to give possession to the plaintiff Tribe of all lands set 
aside for school, cemetery and agency purposes.” (Jt. App. 3.) 
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The fact that this action is directed against the Secretary of 
the Interior, is, of course, not controlling. In addition to the 
cases heretofore cited see Larson v. Domestic and Foreign Com- 
merce Corp., 337 U. S. 682, 687-689 (1949). Also, the appel- 
lants’ heavy reliance (Br. 4, 6-9, 15) upon United States v. Lee, 
106 U. S. 196 (1882) is misplaced. That and similar cases 
have properly been limited to actions which were solely to 
recover under general law possession of property wrongfully 
obtained or held wherein the title of the United States was not 
sought to be adjudicated. Thus in Leiter Minerals, Inc. v. 
United States, 352 U.S. 220 (1957) the Court stated (p. 226): 


The United States was not a party to the state suit and, 
under settled principles, title to land in possession of the 
United States under a claim of interest cannot be tried 
as against the United States by a suit against persons 
holding under the authority of the United States. See 
United States v. Lee, 106 U.S. 196. * * *° 


While in the instant case the appellants seek to be given pos- 
session of certain lands, they also seek an adjudication of the 
title to the property (Jt. App. 3, 15). But in the Lee case 
itself, the Supreme Court twice makes clear that the rights of 
the United States could not be concluded by the judgment 
rendered in its absence (106 U.S. at pp. 217, 222). This Court 
demonstrated the irrelevancy of the Lee case in Young v. An- 
derson, 81 U.S. App. D. C. 379, 381, 160 F. 2d 225, 227 (1947), 
cert. den. 331 U.S. 824, where it held that a suit to enjoin the 
Secretary of Agriculture from leasing certain property on the 
ground of invalidity of deeds and condemnation judgments 
under which the United States claimed title must be dismissed 
as a suit against the United States. A fortzori, this result 


6 Language of interest in this respect is to be found in many cases. E. g., 
Stanley v. Schicalby, 162 U. S. 255, 271 (1896) ; Story v. Snyder, 87 U. S. 
App. D. C. 96, 103 fn. 7, 184 F. 2d 454, 461 fn. 7 (1950), cert. den. 340 U. S. 
866; Ferris v. Wilbur, 27 F. 2d 262, 263-264 (C. A. 4, 1928) ; New Haven 
Public Schools v. General Services Admin., 214 F. 2d 592, 594 (C. A. 7%, 
1954). 
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follows where, as here, the appellants must admit that the 
United States at least has legal title to the property.’ 

In Wood v. Phillips, 50 F. 2d 714, 717 (C. A. 4, 1931), the 
court expressed the same principle in this appropriate lan- 
guage: 

In a suit to quiet title, however, the matter in issue is 
the title itself; and no effective relief can be granted 
unless the adverse claimant is a party to the suit. * * * 

Louisiana v. Garfield, 211 U.S. 70, 29 S. Ct. 31, 53 
L. Ed. 92, was a suit instituted to establish the title of 
Louisiana to certain swamp lands and to enjoin the Sec- 
retary of the Interior from making a disposition of the 
lands in derogation of that title. The court held that 
the case presented questions with respect to the title of 
the United States which could not be tried behind its 
back, that it was therefore a necessary party to the case 
and that, as it could not be made a party, the action 
must fail. * * * 


The principle involved in the instant case was recognized by 
this Court in the case George v. Humphrey, 93 U.S. App. D. C. 
215, 208 F. 2d S44 (1953). In its per curiam decision, this 
Court stated, inter alia: 


The complaint alleges that the Angoon Indians owned 
the timberland and the timber. The District Court 
rightly dismissed the complaint as being in effect a suit 
against the United States. The United States has not 
consented to be sued on such a claim in the District 
Court. 


7 With respect to appellants’ reliance on Land v. Dollar, 330 U. S. 731 
(1947) (Br. 4, 9, 10, 15) see Story v. Snyder, 87 U. S. App. D. C. 96, 102, 
184 F.2d 454, 460 (1950), where this Court took occasion to state with 
reference to Land v. Dollar: “* * * the court emphasized the point that 
‘If ownership of the shares is in the United States, suit to recover them 
would of course be a suit against the United States.’ (Id., 330 U. S. at 
pages 738-739, 67 S. Ct. at page 1013.” And, with respect to Ickes v. Foz, 
300 U. S. 82 (cited by the appellant Br. 3, 4, 10, 15), see New Mezico v. 
Backer, 199 F. 2d 426, 429 (C. A. 10, 1952) and Hudspeth County Conserv. 
€ Rec. Dist No. 1 v. Robbins, 213 F. 2d 425, 430-432 (C. A. 5, 1954), cert. 
den. 348 U. S. 833. 
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There is no substantial difference between the George case and 
the instant one. In the former the Indians sought to recover 
money as the alleged owner of the land; in the present case 
they seek to enjoin a conveyance on the ground that the tribe 
is the owner of the land. In each the basic question for de- 
termination is ownership of the land between the tribal claim- 
ant and the United States.* 
if 


The doctrine of the West Coast Case® does not warrant 
reversal of this judgment 


Relying upon the opinion of former Chief Judge Stephens 
of this Court in the West Coast Exploration Co. case, appel- 
lants argue (Br. 12-14) that this judgment should be reversed 
for a determination of the merits of their claim. We submit 
that such reversal is not warranted for two reasons. 

A. Jurisdiction of the present case is lacking regardless of 
the merits of appellants’ claim: It should be noted that other 
Circuits are having no trouble following and applying the 
decisions of the Supreme Court that where the title to prop- 
erty claimed and possessed by the United States is sought to be 
adjudicated “It raises questions of law and of fact upon which 
the United States would have to be heard.” Louisiana v. Gar- 
field, 211 U. S. 70, 77 (1908). E. g., Blondet v. Hadley, 144 
F. 2d 370, 371 (C. A. 1, 1944);?° In re escheat of monies 


8 It is clear that the fact that the appellants seek a declaratory judgment 
does not confer jurisdiction on the District Court to render a judgment, 
the effect of which would be to determine the title of land claimed by the 
United States and to which it holds the record title (Jt. App. 15). Clark 
v. Jfemolo, 85 U. S. App. D. C. 65, 67, 174 F. 2d 978, 980 (1949). Likewise 
the Declaratory Judgment Act does not waive the immunity of the United 
States. Anderson v. United States, 229 F. 2d 675, 677 (C. A. 5, 1956). 

9 West Coast Erploration Co. v. McKay, 93 U. S. App. D. C. 307, 213 F. 
2d 582 (1954), cert. den. 347 U. S. 989. 

20 Language which is particularly appropriate in the instant case was used 
by the court in Blondet v. Hadley, supra. There the court stated, inter alia, 
(144 F. 2d at pp. 371-372): “It is evident from the pleadings that the 
defendant does not claim that he, personally has title to the land in ques- 
tion. What the plaintiff alleges and the defendant admits is a claim by 
the defendant that the United States has title to the disputed tract. Thus 
the controversy as to title is between the plaintiff and the United States, 
not between the plaintiff and the defendant Hadley, and from this it follows 
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deposited in U. S. Dist. Ct., 187 F. 2d 131, 185-136 (C. A. 3, 
1951); Wood v. Phillips, 50 F. 2d 714, 717-718 (C. A. 4, 1931) ; 
Hudspeth County Conserv. and Rec. Dist. No. 1 v. Robbins, 
213 F. 2d 425, 432 (C. A. 5, 1954), cert. den. 348 U. S. 833; 
New Haven Public Schools v. General Services Admin., 214 
F. 2d 592, 593-594 (C. A. 7, 1954); Fahey v. O'Melveny & 
Myers, 200 F. 2d 420, 455 (C. A. 9, 1952), cert. den. 345 U.S. 
952; Ogden River Water Users’ Ass’n v. Weber Basin W.Cons., 
238 F. 2d 936, 940-942 (C. A. 10, 1956).** Indeed, in Fahey 
v. O'Melveny & Myers, supra, an argument that the question 
of the jurisdiction of the district court could only be deter- 
mined after a trial on the merits was expressly rejected by 
the United States Court of Appeals for the Ninth Circuit (200 
F. 2d at pp. 477-478). In the past this Court has similarly 


that the United States is a mecessary party. The plaintiff can obtain 
effective relief with respect to title only against it. But the United States 
is not a party, and because of its sovereign immunity from suit, it cannot 
be made one without its consent, which it withholds. From this it neces- 
sarily follows that jurisdiction is lacking over the plaintiff’s bill in so far 
as in it he seeks removal of the cloud upon his title and a judgment declar- 
ing that he is the owner of the land [citing cases].” 

22 The prayers in this last cited case are remarkably similar to those 
in the instant case (Cf. 238 F. 2d at p. 940 and Jt. App. 3), and language 
by tbe court in the cited case is equally applicable here. There the court 
stated, inter alia (238 F. 2d 941-942) : 

Legal title to all lands and appurtenances involved in this con- 
troversy rests in the United States and no determination affecting 
that title can be made that would bind the United States or validly 
interpret the government’s contractual rights or obligations [citing 
cases}. 

A decree adjudging that appellant “owns the equitable title in and 
to the lands comprising the Ogden River Project, including Pine 
View Dam and Reservoir,” though not binding upon the United 
States, would serve under the instant facts, to embarrass the gov- 
ernment’s title and throw confusion upon the reclamation project. 
In the absence of the United States, this portion of the relief sought 
would be improper. 

Upon the same authority and for the same reasons this action 
cannot adjudge that appellees are “without lawful right, title or 
interest to enter upon or make use of any portion of the Ogden 
River Project.” Appellees are acting by direction of and under the 
authority of the Secretary of the Interior and appropriate acts of 
Congress. A denial of any rights to appellees would deny the rights 
of the United States and the Secretary of the Department of the 
Interior in the same regard. The sovereign cannot be reached in 
such manner. 
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correctly expounded the law. E. g., Young v. Anderson, 81 
U.S. App. D. C. 379, 380-382, 160 F. 2d 225, 226-228 (1947), 
cert. den. 331 U. 8. 824; Seiden v. Larson, 88 U.S. App. D. C. 
258, 262-263, 188 F. 2d 661, 665-666 (1951), cert. den. 341 
U.S. 950; American Dredging Co. v. Cochrane, 89 U.S. App. 
D. C. 88, 90-91, 190 F. 2d 106, 108-109 (1951). 

However, it is respectfully submitted that for the reasons 
now briefly to be indicated, the law with respect to suit against 
the United States went awry in West Coast Exploration Co. v. 
McKay, 93 U. 8. App. D. C. 307, 213 F. 2d 582 (1954), cert. 
den. 347 U.S. 989. The deviation from true in that case devel- 
oped, we believe, from overlooking the distinction between 
mandamus cases and other cases. Where relief in the nature 
of mandamus (affirmative or negative) is sought, the merits 
can be reviewed to the extent of determining whether it is a 
proper mandamus case, 1. e., whether the governmental officer 
is under a ministerial duty which is “free from doubt” or 
“equivalent to a positive command”. Wilbur v. United States, 
281 U. 8. 206, 218-219 (1930); United States v. Wilbur, 283 
U. S. 414, 420 (19381); Laughlin v. Reynolds, 90 U. S. App. 
D. C. 414, 415, 196 F. 2d 863, 864 (1952); Hammond v. Hull, 
76 U.S. App. D. C. 301, 303, 131 F. 2d 23, 25 (1942), cert. den. 
318 U. 8. 777. If mandamus does lie, i. e., if Congress has 
commanded the action sought, no question of suit against 
the United States arises. However, where there is no such 
positive command, the merits are irrelevant to determination 
of whether the suit is one against the United States. To hold 
otherwise would largely destroy the meaning of sovereign 
immunity if the Government has it only where its officer 
would prevail on the merits in any event.” 


12In Larson v. Domestic & Foreign Corp., 337 U. S. 682 (1949), the Court 
took occasion to state (pp. 703-704) : 

It is argued that the principle of sovereign immunity is an archaic 
hangover not consonant with modern morality and that it should 
therefore be limited wherever possible. There may be substance 
in such a viewpoint as applied to suits for damages. The Con- 
gress has increasingly permitted such suits to be maintained against 
the sovereign and we should give hospitable scope to that trend. 
But the reasoning is not applicable to suits for specific relief. For, 
it is one thing to provide a method by which a citizen may be 
compensated for a wrong done to him by the Government. It is 
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In this connection, a moment should be taken to point out 
that it appears upon analysis that the notion that the merits 
could be reviewed to determine whether the suit was one 
against the United States was not the view of a majority of 
this Court in the West Coast case. The lengthy opinion of 
former Chief Judge Stephens appears, in this respect, to be 
an expression of an opinion of himself and two other judges 
which five of the other judges hearing that case demonstrated 
was not their view. Thus, the opinion by Circuit Judges 
Prettyman and Bazelon (93 U.S. App. D. C. at pp. 337-338, 
213 F. 2d at pp. 610-613) made clear their view that the case 
was one simply for the application of well-established man- 
damus law, under which, they concluded, the Secretary had no 
ministerial duty to execute the patent sought. Circuit Judges 
Washington and Edgerton took occasion to make clear that 
they ‘adhered to the view expressed in Seiden v. Larson, 88 
U. S. App. D. C. 258, 188 F. 2d 661 (1951), cert. den. 341 
U.S. 950, and then went on to state (93 U.S. App. D. C. at 
p. 339, 213 F. 2d at p. 613): 


Where the complaint, read favorably to the pleader, 
discloses that the suit is within the rule stated in the 
foregoing line of authority, in that it seeks to obtain 
possession and title to “unquestionably sovereign 
property,” Larson v. Domestic & Foreign Corp., supra, 
337 U.S. at 691, note 11, 69S. Ct. at 1462, and where 
Congress has not consented to the suit, dismissal for 
lack of jurisdiction must follow. This is such a case. 
There is thus no occasion to consider the merits, even 


a far different matter to permit a court to exercise its compulsive 
powers to restrain the Government from acting, or to compel it to 
‘act. There are the strongest reasons of public policy for the rule 
that such relief cannot be had against the sovereign. The Gov- 
ernment, as representative of the community as a whole, cannot be 
stopped in its tracks by any plaintiff who presents a disputed ques- 
tion of property or contract right. As was early recognized, “The 
interference of the Courts with the performance of the ordinary 
duties of the executive departments of the government would be 
productive of nothing but mischief ...” (fn. citations omitted). 
See also in this respect the opinion of this Court in Story v. Snyder, 87 
U. S. App. D. C. 96, 98-99, 184 F. 2d 454, 459 (1950), cert. den. 340 U. S. 
866. 
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+ to the extent normally required in a mandamus action. 
. | Goldberg v. Daniels, 231 U. 8. 218, at 222, 348. Ct. 84, 
58 L. Ed. 191 (1913). [Emphasis added. ] 


Similarly, Circuit Judge Fahy made clear his views, stating 
concisely (93 U.S. App. D. C. at p. 339, 213 F. 2d at p. 613): 
e 4 Plainly, it seems to me, the suit in reality is one 
against the United States to which it has not con- 
sented and, therefore, should be dismissed in the Dis- 
trict Court for want of jurisdiction. 

Since Seiden v. Larson, 88 U. 8. App. D. C. 258, 188 
F. 2d 661, was also such a suit, and this court so held, 
there seems no reason to overrule any part of that 
» decision. 


So far as we know, the view expressed by former Chief Judge 
Stephens in the West Coast case has never been applied subse- 
quently by this Court.** Indeed, in George v. Humphrey, 93 
- U.S. App. D. C. 215, 208 F. 2d 844 (1953) this Court affirmed 
o 9 a dismissal because the case was a suit against the United 
States without examining the merits at a time when the West 
Coast case was under consideration by the full bench of this 
Court. Clackamas County, Ore. v. McKay, 94 U. 8. App. 
D. C. 108, 219 F. 2d 479 (1954) was not, as appellants state 
(Br. 13), a re-affirmation of the view expressed by former 
Chief Judge Stephens. On the contrary, it rested on the 
" mandamus principles which we have discussed and reversal 
| of the judgment there was justified by the majority of the 
Court on the ground that there was a positive command.* 
We submit that there is no occasion to look at the merits of 
‘ this case. 


> 13 The Solicitor General, in responding to the petition for certiorari in the 
West Coast case, took the position that the decision was plainly right on 
the merits and did not present a certiorari issue in that regard but that 
the ruling on suit against the United States was erroneous and warranted 
review. 


14 While the Government disagreed that this was an appropriate applica- 
tion of mandamus principles and the Solicitor General so stated to the 
ra Supreme Court, that Court did not pass on the matter since it vacated the 
judgment and remanded the case for dismissal as :noot. McKay v. 
Clackamas County, Ore., 349 U. S. 909 (1955), rehearinz denied 349 U. S. 
934 (1955). 
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B. Even if the merits could properly be reached, zt 2s clear 
that the judgment of the District Court was correct: It is be- 
yond question that the Nez Perce Tribe at least purported to 
“cede, sell, relinquish, and convey to the United States all 
their claim, right, title and interest in and to all the unallotted 
lands within the limits of said reservation,” saving and except- 
ing certain expressly described lands which do not include 
those here involved (see supra p. 2). Thus the appellants’ 
argument necessarily is that by implication the Nez Perce 
Tribe intended also to reserve the lands in question. But 
under well-established rules of construction, where all lands 
except such as are specifically reserved are conveyed, it is not 
to be presumed that lands not so listed for exception from the 
grant were to be reserved. 

This case on its merits involves simply a matter of statu- 
tory construction relating to the meaning of words, i. e., “un- 
allotted lands,” which is so well established as to constitute 
words of art in Indian litigation. As will now be shown, 
the meaning of the term “unallotted lands” was clear prior to 
the date of the Agreement of 1893. Indeed, the meaning of 
the term “unallotted lands” becomes clear upon a reading 
of the General Allotment Act of 1887 referred to in the Agree- 
ment of 1893, 28 Stat. at pp. 326-327. Section I of the Gen- 
eral Allotment Act, 24 Stat. 388, 25 U. S. C. sec. 331, as 
enacted in 1887 provides in part as follows: 


That in all cases where any tribe or band of Indians 
has been, or shall hereafter be, located upon any res- 
ervation created for their use, either by treaty stipula- 
tion or by virtue of an act of Congress or executive order 
setting apart the same for their use, the President of the 
United States be, and he hereby is, authorized, when 
in his opinion any reservation or any part thereof of 
such Indians is advantageous for agricultural and graz- 
ing purposes, to cause said reservation, or any part 
thereof, to be surveyed, or resurveyed if necessary, and 
to allot the lands in said reservation in severalty to 
any Indian located thereon in quantities as follows: 
* * * That in case there is not sufficient land in any 
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of said reservations to allot lands to each individual 
of the classes above named in quantities as above pro- 
vided, the lands embraced in such reservation or res- 
ervations shall be allotted to each individual of each 
of said classes pro rata in accordance with the pro- 
visions of this act: * * * That where the treaty or act 
of Congress setting apart such reservation provides for 
the allotment of lands in severalty in quantities in 
excess of those herein provided, the President, in mak- 
ing allotments upon such reservation, shall allot the 
lands to each individual Indian belonging thereon in 
quantity as specified in such treaty or act: * * * That 
when the lands allotted are only valuable for grazing 
purposes, an additional allotment of such grazing lands, 
in quantities above provided, shall be made to each in- 
dividual [emphasis added]. 


Section 5 of the same act as enacted in 1887 provides in its 
material parts, 24 Stat. 389: 


That upon the approval of the allotments provided 
for in this act by the Secretary of the Interior, he shall 
cause patents to issue therefor in the name of the allot- 
tees, which patents shall be of the legal effect, and de- 
clare that the United States does and will hold the land 
thus allotted, for the period of twenty-five years, in trust 
for the sole use and benefit of the Indians to whom such 
allotment shall have been made, or in case of his de- 
cease, of his heirs according to the laws of the State or 
Territory where such land is located, and that at the 
expiration of said period the United States will convey 
the same by patent to said Indian, or his heirs as afore- 
said, in fee, discharged of said trust and free of all 
charge or incumbrance whatsoever: Provided, That the 
President of the United States may in any case in his 
discretion extend the period. * * * 


Thus it appears that “allotted lands” are those distributed 
from the tribal holdings to the individual members of the 
tribe. And this has been the decision of the courts which have 
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considered the matter. Thus, in United States v. Moore, 154 
Fed. 712 (E. D. Wash. 1907), the court stated (pp. 718-719): 


It would be unprofitable to enter into a detailed ref- 
erence to the numerous public documents, reports, of 
the Commissioner of Indian Affairs, superintendents, 
and Indian agents, all looking to the ultimate breaking 
up of tribal relations and the conferring of citizenship 
upon the Indians. An interesting summary of the sub- 
ject may be found in the Annual Report of the Secretary 
of the Interior (Indian Affairs) for 1900, pp. 660, 661, 
et seq. The agitation finally took definite and practi- 
cal form by the act of February 8, 1887 (18 Stat. 420, c. 
131), conferring the benefit of the homestead law upon 
native born Indians, which was little availed of; but 
zt had been the constant endeavor of those intrusted 
unth the supervision of the Indians to inculcate in their 
minds a desire for individual ownership; and title in 
severalty, described as allotments, was well understood 
by the Indians, the Department of the Interior, and, 
‘of course, by members of Congress. These particular 
tracts of land, made certain when selected under the pro- 
visions of the law, were designated as allotments, in 
accordance with the understanding that allotments did 
represent individual ownership, and this was in con- 
sonance with the policy of the officers of the government, 
who sought to induce the Indians to assume individual 
responsibility in heu of their system of tribal owner- 
ship. * * * [Emphasis added.] 


Many similar statements are to be found. For example, in 
Parr v. United States, 153 Fed. 462 (D. Ore. 1907), the court 
stated, inter alia (pp. 467-468): “* * * the allotment being 
intended as in the nature of a partition among joint owners of 
realty, whereby there should be set apart to each owner a 
single portion in severalty as and for his joint interest or prop- 
erty in the whole. * * *”. In Estes v. United States, 225 
Fed. 980 (C. A. 8, 1915), the court of appeals said (p. 981): 
“The word ‘allotment’ is the term ordinarily and commonly 
used to describe land held by Indians after allotment and be- 
fore the issuance of the patent in fee.” The Supreme Court 
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of Oklahoma, which has had considerable experience with In- 
dian litigation, has stated (Harris v. Grayson, 90 Okla. 147, 
150, 216 Pac. 446, 449 (1923)): 


The keystone of the acts touching the division was called 
“an allotment.” In the various acts of Congress, the 
allotment was referred to as “lands allotted to citizens,” 
and also as “allotted lands”; but each and all such ref- 
erences were to particular tracts, either as set apart to 
and vested in an individual citizen of the tribe, or to 
be set apart, as his proportionate share of the public 
domain of the tribe. * * * “Allottment,” “lands al- 
lotted,” and “allotted lands,” wherever found in the 
Creek treaties, meant that part of the Creek national 
domain set aside or to be set aside, to an enrolled citizen 
of the tribe * * * 


That same court also stated in Lynch v. Franklin, 37 Okla. 60, 
64, 130 Pac. 599, 600 (1913), affirmed 233 U.S. 269:' 


An “allottee,” as the word is used in the statute above 
quoted, is one, generally an Indian freedman, or adopted 
citizen of a tribe of Indians, to whom a tract of land, 
out of a common holding, has been given by, or under 
the supervision of, the United States; while an “allot- 
ment” is the tract thus set aside for, and awarded to, an 
allottee. * * * 


Thus, it is clear that when the Nez Perce Indians sold to 
the United States “all the unallotted lands within the limits of 
said reservation” (with certain exceptions not here pertinent). 
they were referring to the lands not intended to be “allotted” 
to the individual Nez Perce Indians entitled thereto under the 
General Allotment Act. 

This conclusion is, of course, fully supported by the fact 
that under Article 1 of the Agreement of May 1, 1893, a de- 
scribed area of 32,020 acres was retained by the Indians, 28 
Stat. at pp. 327-328; that under Article 2 thereof there was 
also expressly reserved from the cession and “reserved for the 
common use of the tribe” a place known as “the boom” on 
the Clearwater River, near the mouth of the Lapwai Creek, 28 
Stat. at p. 329. That article also provided for the relinquish- 
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ment to the United States by the Tribe, and for no further 
monetary consideration, of its interests in a 640-acre tract 
known as the “Langford Claim.” Particularly in view of these 
express reservations and provisions, had it been intended that 
any additional land was to be withheld from the sale to the 
United States, the agreement would surely have provided for 
such contingency. 

Moreover, the action of the alloting agent in preparation 
of the schedules listing the various categories of land, and of 
higher officials in approving her action (supra, p. 3), demon- 
strates the understanding at the time the allotments were 
being made that agency and school lands and lands reserved 
to the Tribe were two different categories. No warrant can 
be given, we submit, for rejecting this clear understanding, 
under what is, at best, a tortured construction of the Agree- 
ment of 1893 more than half a century after the event. Thus, 
even if the merits could properly be reviewed, a result similar 
to that reached by the District Court would follow. 


Iil 
Dismissal is required because the land is located in Idaho 


As has been shown (Point I, supra, pp. 6-11), the dismissal 
of the instant action on the ground that it was in effect a suit 
against the United States was eminently correct. Such dis- 
missal would also have been in order for another reason, i.e., 
since the land in question is located in the State of Idaho, the 
district court in this Circuit had no jurisdiction of the subject 
matter of suit. 

The fact that an action is designated as one against the Sec- 
retary of the Interior in Washington does not convert a local 
action into a transitory action merely because the official resi- 
dence of the Secretary of the Interior is in the District of 
Columbia and he may be sued only in this jurisdiction. An 
action to quiet title remains a local action and may be 
brought—if at all—only in the district court having jurisdic- 
tion of the land. We submit that Ellenwood v. Marietta Chair 
Co., 158 U.S. 105 (1895), is dispositive of this case. That was 
a case brought in the Circuit Court of the United States for 
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the Southern District of Ohio to recover the value of certain 

timber cut from lands located in West Virginia. There the 

Court stated in pertinent part (158 U.S. at pp. 107, 108): 

Various grounds taken by the defendant in error in 
support of the judgment below need not be considered, 
because there is one decisive reason against the main- 
tenance of the action. 
By the law of England, and of those States of the 

Union whose jurisprudence is based upon the common 
law, an action for trespass upon land, like an action to 
recover the title or the possession of the land itself, is a 
local action, and can only be brought within the State 
in which the land lies. * * * The entire cause of action 
was local. The land alleged to have been trespassed 
upon being in West Virginia, the action could not be 
maintained in Ohio. The Circuit Court of the United 
States, sitting in Ohio, had no jurisdiction of the cause 
of action, and for this reason, if for no other, rightly 
ordered the case to be stricken from its docket, although 
no question of jurisdiction has been made by demurrer 
or plea. * * * 

A recent example of the application of this principle is to be 
found in this Circuit. Thus, in the case in the court below 
entitled Jimmie George v. George M. Humphrey, Secretary of 
the Treasury and Ezra T. Benson, Secretary of Agriculture, 
Civil Action No. 5348-52, the contention was that the Indians 
through their members had since aboriginal times been in the 
continuous occupation of certain lands located in Alaska and 
that “by virtue of” such occupancy they had always been the 
communal “owners” of the land and “by the same token owned 
the timber sold therefrom.” The defendants moved to dismiss 
for want of jurisdiction because the suit was in fact against the 
United States and because the title to lands in Alaska was 
involved. The District Court sustained the motion to dismiss 
on both grounds (appendix, infra, p. 23), stating with reference 
to the second ground (ibid.): 

Second, one of the issues in the action involves title 
to land in Alaska. Such a cause of action is local in 
character of which this Court has no jurisdiction. 
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As has been noted (supra, p. 10), upon appeal this Court af- 
firmed on the ground that the District Court rightly dismissed 
the complaint as being in effect a suit against the United 
States. George v. Humphrey, 93 U.S. App: D. C. 215, 208 
F. 2d 844 (1953). 

CONCLUSION 


For the foregoing reasons the judgment of the District. Court 


should be affirmed. 
Respectfully submitted. 
PERRY W. MORTON, 
Assistant Attorney General. 
ROGER P. MARQUIS, 
HAROLD 8S. HARRISON, 
Attorneys, 
Department of Justice, Washington 25, D. 0. 
Fesrvary 1958. 








APPENDIX : 


Unrtep States Distrricr Court FoR THE DIsrricr oF 
COLUMBIA 


Civil Action No. 5348-52 


JimMIE A. GEORGE, SR., PLAINTIFF 
v. 


GeorceE M. HumpuHrey, SECRETARY OF THE TREASURY, AND 
Ezra T. BENSON, SECRETARY OF AGRICULTURE, DEFENDANTS 


MEMORANDUM 


Motion to dismiss the complaint is granted on the following 
‘grounds: | 
First, the suit is, in effect, an action against the United | 
States. 
Second, one of the issues in the action involves title to land 
in Alaska. Such a cause of action is local in character, of 
‘which this Court has no jurisdiction. 


(S) Atexanper Hourzorr, 
United States District Judge. ; 
Apri 17, 1953. 


(28) 
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